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INDIAN LAND CONSOLIDATION ACT AMEND- 
MENTS AND TO PERMIT THE LEASING OF 
OIL AND GAS RIGHTS ON NAVAJO ALLOT- 
TED LANDS 


THURSDAY, NOVEMBER 4, 1999 


U.S. Senate, Committee on Indian Affairs, Meeting 
Jointly With the Committee on Resources, U.S. 
House of Representatives, 

Wcuhington, DC. 

The committees met, pursuant to notice, at 9:32 a.m. in room 
106, Dirksen ^nate Office Buil^ng, Hon. Ben Nighthorse Camp- 
bell (chairman of the Senate Committee on Indian Affairs) presid- 
in^ 

Present from the Committee on Indian Affairs: Senators Camp- 
bell, Inouye, and Gorton. 

Present from the Committee on Resources: Representatives 
Smith of Washington, Udall, and Inslee. 

STATEMENT OF HON. BEN NIGHTHORSE CAMPBELL, U.S. SEN- 
ATOR FROM COLORADO, CHAIRMAN, COMMITTEE ON IN- 
DIAN AFFAIRS 

The Chairman. Good morning. The Committee on Indian Affairs 
will come to order. 

Today we will be joined by our colleagues from the House Re- 
sources Committee to consider a bill that addresses one of the most 
difficult and complicated issues facing Indian tribes, and that is 
fractionated ownership of their lands. 

This committee and Indian country together are often faced with 
the challenges of trying to reverse the erfects of failed Federal poli- 
cies. Often this means that we are asked to put toothpaste bacK in 
the tube. 

In the case of land fractionation, hundreds of thousands of indi- 
vidual Indians own very small parcels of land, lowering the eco- 
nomic value of these lands and making the administration of these 
lands and the revenues from the lands an absolute nightmare. In 
the early 1980*8, the view of Congress was that if these ownership 
interests were small enough and generated onlv a small amount of 
revenue, the parcel should go back to the tribe when the owner 
died. In 1997, the Supreme Coiut held this policy unconstitutional. 

As an alternative to further fractionation, this bill proposes to re- 
(uiire the owners of these small interests to pass the ownership of 
these tiny parcels to their heirs in a will. It also proposes that a 

( 1 ) 



2 


f^d be established to allow the Bureau of Indian Affairs [BIA] to 
acquire these interests and hold them until they are paid out for 
revenues generated by the lands once they are consolidated. 

[Text ofS. 1586. S. 1315, and H.R. 3181 foUow:) 
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I06TH CX)NGR£SS ^ ‘ICO/? 

18T Session 1 OOO 

To mhtre the fractionated ownerehip of Indian landa, and for other purpoaea. 


IN THE SENATE OF THE UNITED STATES 

Septembbr 15, 1999 

Mr. CamFSEIX introduced the fdknrinf bill; which was read twice and 
referred to the Committee on Indian AfTaira 


A BILL 

To reduce the fractioiuited ownership of Indian lands, and 
for other purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 ftpes of the United States of America in Conyress assembled, 

3 BECnON 1. SaOKT TITLE. 

4 Tliis Act may be cited as the “Indian Land Consoli* 

5 datioii Act Amendments of 1999". 

6 SEC. 1. PINDlNGa 

7 Congress finds Uiat — 

8 (1) in the 1800’a and early I900’s, tlie United 

9 States sought to assimilate Indian people into Uie 

10 surrounding non-Indian culture by allotting tribal 

1 1 lands to individual members of Indian tribes; 
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2 

1 (2) many trust aUotmeiita were taken out of 

2 timt status and sold by their Indian owners; 

3 (3) the trust periods for trust allotments Iia\'e 

4 been extended indefinitely; 

5 (4) because of tlie inlieritance proisions in tlie 

6 original treaties or allotment Acts, the ownership of 

7 many of Uie trust allotments that haw remained in 

8 trust status has become fractionated into hundreds 

9 or tliousaiids of interests, many of which represent 

10 2 percent or less of tlie total interests; 

11 (5) Congress has authorized tlie acquisitimi of 

12 lands in trust for indmdual Indians, and man>’ of 

13 tlKwc lands have also become fractionated by subse- 

14 quent inheritance; 

15 (6) the acquisitions refened to in paragraph (5) 

16 continue to be made; 

17 (7) tlie fractional interests described in tliis sec- 

18 tion provide little or no return to tlie beneficial own* 

19 ers of tliose interests and the administrative costs 

20 borne by the United States for tliose interests are 

21 inordinate; 

22 (8) substantial numbers of fi^ctional interests 

23 of 2 percent or less of a total interest in trust or re- 

24 stricted lands have escheated to Indian tribes under 


•8 IMS 18 
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1 section 207 of tiie Indian Land Consolidation Act 

2 (25 L'.S.C. 2206), which was enacted in 1983; 

3 (9) in Babbit v. Youpee (117 S Ct. 727 

4 (1997)), tlie United States Supreme Court found 

5 that tlie application of section 207 of tl)c Indian 

6 Ijand Consolidation Act to tlie facts presented in 

7 that case to be unconstitutional; 

8 (10) in the absence of ^medial lepslation, tlie 

9 number of the f)*actiona! interests will continue to 

10 grow; and 

11 (11) the problem of the fractionation of Indian 

12 lands described in this section is tlte result of a pol- 

13 icy of the Federal Co>'emment, cannot be soK'ed by 

14 Indian tribes, and requires a solution under Federal 

1 5 law. 

16 SEC. 3. DECLARATION OF POUCY. 

17 It is tlie policy of the United States — 

18 (1) to prevent the further fractionation of trust 

19 allotments made to Indians; 

20 (2) to consolidate fractional interests and o\vn- 

21 ership of those interests into usable parcels; 

22 (3) to consolidate fractional interasts in a man- 

23 tier that enliances tribal soveraignty; and 

24 (4) to promote tribal self-suf!icicn^' and self- 

25 determination. 


•8 IBM IS 
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t SEC. 4. AMENDMENTS TO THE INDIAN LAND CONSOUDA- 

2 TION ACT. 

3 (a) In General. — The Indian Land Consolidation 

4 Act (25 U.S.C. 2201 et seq.) is amended — 

5 (1) in section 202 — 

6 (A) in paragraph (1), by striking “(1) 

7 ‘tribe’” and inserting “(1) ‘Indian tribe’ or 

8 ‘tribe’”; 

9 (B) b>' striking paragi’aph (2) and insett' 

10 ing the following: 

11 “(2) ‘Indian’ means any person who is a mem* 

12 ber of an Indian tribe or is eligible to become a 

13 member of an liulian tribe at the time of the dis- 

14 tribution of tlie assets of a decedent’s estate;”; 

15 (C) by striking “and" at the end of para* 

16 grapli (3); 

17 (D) by striking the period at the end of 

18 paragrapli (4) and inserting and”; aiKl 

19 (E) by adding at the end the folio>viiig: 

20 “(5) ‘lieirs of tlie first or second dc^^ree’ means 

21 parents, cliiklrcn, grandchildren, grandparents, 

22 brotliers and sisters of a decedent.”; 

23 (2) by amending section 203 to read as follows: 

24 "SEC. SOS. OTHER APPUCABLE PROVISIONS. 

25 “(a) In General. — S ubject to subsection (b), sec* 

26 tions 5 and 7 of the Act of June 18, 1934 (commonly 


•9 iiM n 
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1 known as the ‘Indian Reorganization Act’) (48 Stat. 985 

2 et seq., chapter 576; 25 U.S.C. 465 and 467) shall apply 

3 to all Indian tribes, notwitlistanding section 18 of that Act 

4 (25 U.S.C. 478). 

5 “(b) Rule of Construction. — N othing in this sec- 

6 tion is intended to supersede any otlier provision of Fed- 

7 eral law which authorizes, prohibits, or restricts the acqui- 

8 sition of land or the creation of reservations for Indians 

9 with respect to any specific Indian tribe, reservation, or 


10 State ”; 


11 

(3) in section 205— 

12 

(A) in the matter preceding paragi'aph 

13 

(D- 

14 

(i) by striking “Any Indian” and in- 

15 

serting “(a) In General. — Subject to 

16 

subsection (b), any Indian”; 

17 

(ii) by striking “per centum of the un- 

18 

dhided interest in such tract” and insert- 

19 

ing “percent of the individual interests in 

20 

such tract. Interests owned by an Indian 

21 

tribe in a tract may be included in the 

22 

computation of tlie percentage of owner- 

23 

ship of tl)c undivided interests in that tract 

24 

for purposes of determining whetlier tiie 


•8 ItM IS 
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1 consent requirement under the preoedin^c 

2 sentence has been met.”; 

3 (iii) by striking PYtnnded^ Tiiat — 

4 and inserting the following: 

5 “(b) Conditions Appijcable to Purchase, — Sub- 

6 section (a) applies on tlie conditions tliat — 

7 (B) ill paragi'aph (2) — 

8 (i) by striking “If,” and inserting 

9 “if; aiKl 

10 (ii) by adding “and” at tlie end; and 

11 (C) by striking paragrapli (3) and iusert- 

12 ing tlie following: 

13 “(3) the approsul of the Secretaty sliall be re* 

14 quiie<l for a laml sale initiated uialer this section, 

15 except tliat such approval sliall not be required with 

16 respect to a land sale transaction initiated by an In* 

17 diaii tribe that has in effect a land consolidation 

18 plan that has been aptirovcti by tlie Spcretaiy* under 

19 section 204.”; 

20 (4) by striking section 206 ainl inserting the 

21 following: 


•a ISM IS 



9 


7 

1 “SEC. 206. DESCENT AND DlSTRIBimON OP TRUST OR RE* 

2 STRICTED LANDS; TRIRAL ORDINANCE BAR* 

3 RING NONMEMBERS OF AN INDIAN TRIBE 

4 PROM INHERITANCE BY DEVISE OR DE* 

5 SCENT. 

6 “(a) Tribal Probate Code.s.— 

7 “(1) In GENERAL. — Notwithstanding any other 

8 provision of law, any Indian tribe may adopt a tHbal 

9 pix>bate code to govern descent and distribution of 

10 trust or I'estricted lands that aiv — 

11 “(A) located within tliat Indian tribe’s res* 

12 ervation; or 

13 *‘(B) otherwise subject to the jurisdiction 

14 of that Indian tribe. 

15 "(2) Codes. — A tribal pi*obate code refen'ed to 

16 in paragraph (1) may provide tliat, notwitlistanding 

17 section 207, only membei's of the Indian tribe shall 

18 be entitled to receive by devise or descent any inter* 

19 est in ti*ust or restricted lands within that Indian 

20 tribe’s reservation or otherwise subject to that In* 

21 diaii tribe’s juiisdiction. 

22 **(b) Secretarial Approval. — 

23 “(1) In general. — ^A ny tribal probate code en- 

24 acted under subsection (a), and any amendment to 

25 such a tribal probate code, shall be subject to the 

26 approval of the Secretary'. 


•8 IIM 18 
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10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


“(2) Remew and approval.— 

*‘(A) In general. — Each Indian tiibc 
that adopts a tribal pit)bate code under sub* 
section (a) shall submit that code to tlie Sec* 
retan* for re\iew. Not later than 180 davs after 
a tribal probate code is submitted to the Sec- 
retat^’ under this para^rapli, the Secretar>' sliall 
review and approve or disappitn'e tliat tnbal 
pi*obate code. 

“(B) Consequence of failures to ap- 

PRO\'E OR DISAPPRON'E A TRIBAI^ PROa.\TE 
CODE. — If tlie Secretar>* fails to approve or dis* 
approv*e a tribal probate code submitted for re- 
view umler subparagiapli (A) by tlte date speci- 
fied ill that subparagraph, the tribal probate 
code sliall be deeme<l to have been approved by 
tlie Secretary, but only to tlie extent that the 
tiibal probate code is consistent with Federal 
law*. 

“(C) CONSISTENCT OF TRIBAL PROBATE 
txiDE WITH THIS ACT. — The Secretaiy may not 
appi'ov'e a tribal probate code under this para- 
gra^di unless the Secretaiy determines that the 
tribal (Hxibate code is consistent with this Act. 


•a iiM u 
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16 
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25 


9 

“(D) ExpuvnATION. — I f the Seei*etar>’ dis- 
approves a tiibal pi’obate code under this para- 
p-aph, tlie Seci*etary shall include in a notice of 
the disappi'oval to the Indian tribe a x^ritten ex- 
planation of tl)C I’casons for the disapproval. 
“(E) jVilEXIMIENTfi. — 

“(i) In ueneilvl. — Each Indian tribe 
that amends a tribal probate code uiKlei* 
this parafn^pli sliall submit the amend- 
ment to the Secretary for review ainl ap- 
prox'al. Not later than 60 tlaj's after recew- 
ing an amendment uinler tliis subpare- 
grapli, the Secretai^’ slial) review and ap- 
prox'e or disap^rore the amendment. 

“(ii) CONSEgUENCE OF FAILURE TO 
APPROX'E or DIS4APPR0\T5 AX AJIEND- 

MENT. — If the Secretary fails to approve 
or disapprox'e an amendment submitted 
under clause (i)» the amendment shall be 
deemed to have bee!i appitn'ed by the Sec- 
retar>', but oidy to the extent that the 
amemlment is consistent with Federal law. 
“(3) EFFECrn^E dates. — A tribal probate code 
or amendment approx'ed under paragraph (2) shall 
become effective on the later of — 


•8 16M IS 
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1 **(A) tlie elate specified in section 

2 207(e)(1); or 

3 “(B) 180 da^-s after the date of approv'al. 

4 “(4) Limitations. — 

5 “(A) Tribal probate codes. — Each trib- 

6 al pit>bate code enacted uiuler subsection (a) 

7 shall af^y only to tlie estate of a decedent \v!io 

8 dies on or after tlie effectiv'e date of tlie tribal 

9 pre^te code. 

10 “(B) AilE.NDMENTS TO TRIBAL PROBATE 

1 1 CODES. — ^Witli respect to an amendment to a 

12 tribal pi*obate code refen'ed to in subparagrai^i 

13 (A), that amendment shall apply only to tlie es- 

14 tate of a descendant \vlio dies on or after the 

15 effectK'e date of the amendment. 

16 “(5) RepEiVIX. — T he repeal of a tribal pixibate 

17 code sliall — 

18 “(A) not become effectK'e earlier than the 

19 date that is 180 days after the Secretaiy* re- 

20 ceK'es notice of the repeal; and 

21 “(B) apply only to the estate of a decedent 

22 who dies on or after the effective date of tlie re- 

23 peal. 

24 “(c) Use op 1*roposed Findings by Tribal Jus- 

25 TICE S^*STEMS. — 


•a ISM 18 
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1 “(1) Tribal justice s^vtsm depixed.— I n 

2 thb subsection, tlie term 'tribal justice s>*stem* lias 

3 the meaning gK’en that term in section 3 of tlie In- 

4 diaii Tribal Justice Act (25 U.S.C. 3602). 

5 “(2) Regulations. — ^T he Sccretari’ sliall pix>- 

6 mulgate regulations concerning tlie use of proposed 

7 Hiidings of fact and conclusions of law, as tendered 

8 by a tribal justice s^Titem, in tlie adjudication of pro- 

9 bate proceedings by Uie Department of the Interior. 

10 “(d) Lire Estates for Xon-Indiax Spouses .lvd 

11 Children Who Would Otherwise Be Precluded 

12 From Inheriting Bv Reason of the Operation of 

13 A Tribal Probate Code.— 

14 “(1) In general. — Paragraph (2) shall apply 

15 with respect to a non-Indian spouse or child of an 

16 Indian decedent, if that decedent is subject to a trib- 

17 al probate code that has been appro\ed by the Sec- 

18 retar>’ (or deemed appnned) under subsection (b) 

19 and — 

20 “(A) dies intestate; ami 

21 “(B) has dex'ised an interest in trust or re- 

22 stricted lands to tlmt non-Indian spouse or 

23 child, which the spouse or child is otherwise 

24 prohibited from inheriting by leason of tliat 

25 tribal probate code. 


•9 lUS IS 
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1 “(2) Life estates. — 

2 “(A) In general. — A surviviiiK noii'Iii' 

3 diati spouse or cliild of tlie decedent desenbed 

4 in paragi'aph (1) may elect to receive a life es- 

5 tate in tlie portion of the trust or restricted 

6 lands to which that indhiduai would have been 

7 entitled under the tribal probate code, if that 

8 indhiduai were an Indian. 

9 “(B) Remainder op interest. — If a 

10 non-Indian spouse or child elects to receive a 

11 life estate described in subparagraph (A), tlie 

12 remainder of tlie interest of the Indian decedent 

13 shall vest in the Indians who would otherwise 

14 have been heirs, but for that spouse’s or child’s 

15 election to receive a life estate.”; 

16 (5) by striking section 207 and inserting the 

17 followiiig: 

18 **SEC. M7. DESCENT AND DlSTRlBirnON: ESCHEAT OF 

19 FRACTIONAL INTERESra 

20 “(a) Descent and Distribution. — Except as pro- 

21 vided in this section, interests in trust or restricted lands 

22 may descend by testate or intestate succession only to— 

23 “(1) the decedent’s lieirs-at-law or relatives 

24 within the first and second d^trcc; 


•8 ISM 18 
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1 **(2) a person who owiis a preexisting inteivst 

2 in the same parcel of land coim ved by the decedent; 

3 “(3) members of the Indiali tribe with jurisdic* 

4 tion over tlie lands dcNised; or 

5 “(4) the Indian tribe with jurisdiction o\x*r the 

6 lands derised. 

7 '*(b) Speclvl Rule. — A decedent that does not haw 

8 a relath'e w)m> meets tlie description under subsection 

9 (a)(1) or a relative wlio is a member described in sub- 

10 section (a)(3) may dexisc that decedent’s estate or any 

1 1 asset of tltat estate to any relath’e. 

12 “(c) Dem.se of Ixteresth in the Same P^uicel 

13 TO Moke Tiun 1 Person.— 

14 “(1) Joint tenancy with right op surm- 

15 VORSH1P. — If a testator dexises interests in the same 


16 l>arcel of trust or restricted land to more than 1 per- 

17 son, ill tile absence of expi'ess language in tiie derise 

18 to tlie contraiy, the dexise sliall be presumed to cw- 

19 ate a joint tenancy with riglit of surv'h’orsliip. 

20 “(2) Estates PiVSSiNo by intestate sl'CVes- 

21 SIO.N. — With I'espcct to an estate passing by intes* 

22 tate succession, only a spouse and hell's of tlie first 

23 or second degree may inherit an interest in tiMst or 

24 restricte<l lamls. 
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1 “(3) Escheat. — -If no individual is eligible to 

2 1 ‘eceive an intei^t in trust or restricted lands, the 

3 interest sliall esclieat to the Indian tribe having ju- 

4 nsdiction ov'er the trust or restncted lands, subject 

5 to any life estate that may be ci'eate<] under section 

6 206(d). 

7 “(4) XOTIPICATION TO INDLVN TRIBES. — Not 

8 later than 180 days after the date of enactment of 

9 the Indian lanxl Consolidation Act ^Vmendments of 

10 1999, tlic Secretaiy shall, to tlie extent tliat the Sec- 

11 rctary considers to be pi-acticable, notify IiKlian 

12 tribes and individual lamlowners of the amendments 

13 made by the Indian Land Consolidation Act Amend- 

14 ments of 1999. The imtice sliall list estate planning 

15 options available to tlie owners. 

16 “(5) Descent or okf-reservation lands. — 

17 “(A) Indian reservation defined. — 

18 For purposes of this paragraph, the term *ln- 

19 dian resen'ation’ includes lands located with- 

20 in— 

21 "(i) Oklahoma; and 

22 “(ii) the boundaries of an Indian 

23 tribe’s foimier ivserv'ation (as defined and 

24 determined by the Secretary). 
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**(B) Descent.— U pon the death of an in* 
(li\idual liolding an interest in tmst or vc- 
strictcd lands that are located outside tlic 
boundanes of an IiKlian rescn'ation and tliat 
are not subject to the jurisdiction of any Indian 
tribe, tlwt intei^t sliall desceiKl either — 

“(A) by testate or intestate succession in 
trust to an IiKlian; or 

“(B) in fee status to any otlier <)e>'ises or 
lieirs. 

“(6) Notice to Indians. — 

“(A) In oenerai^. — Tlie Secretai^' slial) 
provide notice to each Imliaii that has an inters 
est ill trust or restricted lands of tliat interest. 
Tlie notice siiall specilS’ tliat if such interest is 
in 2 percent or less of the total acreafie in a 
parcel of trust or restricted lands, that interest 
may esclieat to the Indian tribe of that Indian. 

“(B) Limitation. — Subsections (a) and 
(d) sliall not apply to tlie imibate of any inter- 
est in trust or restrictotl lands of an IiKlian de- 
cedent if tlie Secretaty failed to provide notice 
umlet* subparajiraph (A) to that individual be- 
fore tlie date tliat is 180 dal’s befoie tlie death 
of tlie decedent. 
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1 “(d) EfiCHE.\TABLE FRACTIONAL INTERESTS — 

2 “(1) In general. — Notwitlistandiiig subsection 

3 (a), no undi\*ide<l interest which represents 2 percent 

4 or less of tlte total acreage in a pai-cel of trust or 

5 restricted land shall pass by intestacy. 

6 “(2) Escheat. — An undivided interest refeiTed 

7 to in paragraph (1) shall escheat — 

8 . “(A) to the Indian tribe on whose rcserva* 

9 tion the intei’cst is located; or 

10 “(B) if that interest is located outside of a 

11 I'eseivation, to tlie recognized tribal government 

12 possessing jurisdiction over the land.”; and 

13 (6) by adding at the end the follo\ving: 

1 4 **SEC. SIS. ACQUISITION OP FRACTIONAL INTERESTS. 

15 “(a) In Qeneilvl. — ^The Secretaiy may acquire, in 

16 the discretion of the Eecretaiy, with the consent of its 

17 owner and at fair market value, any fractional inteiTst in 

18 trust or restricted lamls. The Secretary' sliall give priority 

19 to the acquisition of fractional interests repiesenting 2 

20 percent or less of a parcel of trust or i^stricted land. The 

21 Seci'ctary shall hold in trust for the Indian tribe that has 

22 jurisdiction over the fi*actional interest in trust or re- 

23 stricted lands the title of all interests acquired under this 

24 section. 
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17 

1 “(b) pRouiLuc OF Acquisition.— ^V iiy Indian tnbe 

2 tliat lias in effect a consolidation plan that has been ap* 

3 pi*ove<l by the Secretary’ under section 204 may retpiest 

4 the Secretary' to enter into an agreement \ntli the Indian 

5 tribe to implement a pi'ogi-am to acquire fi'actional inter‘> 

6 cats, as authonzed by subsection (a) using fbnds appro- 

7 priated pursuant to this Act. 

8 ‘‘SEC. 114. ADMINISTRATION OF ACQUIRED FRACTIONAL 

9 INTERESTS, DISPOSITION OF PROCEEDS. 

10 “(a) In General. — Subject to the conditions de- 

ll scribed in subsection (b)(1), an Indian tribe recemng a 

12 fractional interest under section 207 or 213 may, as a ten- 

13 ant ill common with tire otlier owners of tlie trust or re- 

14 strictnl lands, lease tire interest, sell the rcsouives, con- 

15 sent to tire granting of riglits-of-way, or engage in any 

16 otlier ti'ansaction affecting the trust or lestricted land au- 

17 thorized by law. 

18 “(b) Conditions. — 

19 “(1) In UBNERAL. — Tire coiKlitious describe<l in 

20 this paragrapli ait* as follou's: 

21 “(A) Until the purcliase price paid by the 

22 Secretary for the interest refened to in sub- 

23 section (a) has been rDco\'eitxl, any lease, i%- 

24 source sale contract, riglit-of-way, or other 

25 transaction affecting tlie document providing 
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for tlte disposition of the interest under that 
subsection slmll contain a clause providing that 
all jxjvenue derive<l from tJie interest shall be 
paid to the Secretary. 

“(B) Tlic Secretaiy shall deposit any re\'c- 
nue dem'wl from interest paid under subpara- 
graph (A) in the Acquisition Fund created 
under section 216. 

“(C) Tlic Secretaiy sliall deposit any I'eve- 
nue den\‘cd fh>m the interest that is paid under 
subparagraph (A) tlmt is in an amount in ex- 
cess of the purchase price of the fractional in- 
terest invoh'ed to tlie credit of the Iinlian tribe 
that reccH'es tlie fractional interest under sec- 
tion 213. 

“(D) Notwithstanding any otlier provision 
of law» including section 16 of the Act of June 
18, 1934 (commonly refeired to as the Indian 
Reoiganizatioii Act’) (48 Stat. 987, chapter 
576; 25 U.S.C. 476), during such time as an 
Indian tribe is a tenant in common with indi- 
ridual Imliaii landowners on laiul acquii'ed 
under section 207 or 213, tlie Indian tribe may 
not refuse to enter into any transaction covered 
under this section if landowners owning a ma- 
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1 Jonty of the ui)dK*kled interest!) in tiie parcel 

2 consent to the transaction. 

3 **(E) If the Indian tribe does not consent 

4 to enter into a transaction refened to in sub- 

5 pai*a(n*apii (D), the Secretaty* may consent on 

6 behalf of the Indian tribe. 

7 “(E) Kor leases of allotted land that are 

8 autlK)i*i7.e<l to be granted by tlie Secrctar>% the 

9 Indian tribe shall be treated as if the liHlian 

10 tribe wei*e an iiKliv'klual Indian laiulowner. 

11 “(2) Exceptio.n'. — P aragraph (1)(A) shall not 

12 aiH^ly to any re\‘enue derhed fh)m an interest in a 

13 parcel of land ac(]uire<l by the Secrctaiy uikIci* sec- 

14 tioii after an amount (X{ual to the put'chase price of 

15 that interest in land has been paid into tlie Acquisi- 

16 tioii FuikI created under section 216. 

17 -SBC. SIS. ESTABUSHING PAIR MARKET VALUE. 

18 '*For tlie puiposes of this Act, the Secrctaiy may de- 

19 velop a reservation-wkle sATitem (or s\'stem for another ap- 

20 propriate geogi'apliical unit) for establishing the fair mar- 

21 ket value of \’arious tx'pes of lands ami improvements. 

22 Tltat i^’stem may go>*eni the amounts offered for the pur- 

23 chase of interests in trust or restiicted lands under section 

24 213. 
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1 ‘^EC. sit. ACQUISITION FUND. 

2 “(a) In Genbicvl. — T lie Secretary shall establish an 

3 Acquisition Fund to— 

4 “(1) disburse aj^ropiiations autliorized to ac* 

5 complish the pui*poses of section 213; and 

6 “(2) collect all revenues recei>’e<l from the lease, 

7 permit, or sale of rcsourees from interests in trust 

8 or restricted laiuls transfeired to Indian tiibes by 

9 tlic Secrctat 7 »' under section 213. 

10 “(b) Deposits; Use. — 

11 “(1) In ge.neral. — Subject to paragraph (2), 

12 all proceeds from leases, permits, or resource sales 

13 deriMNl from an interest in trust or restricted lands 

14 describctl in subsection (a)(2) sliall — 

15 ‘‘(A) be deposited in the Acquisition Fund; 

16 and 

17 **(B) as specified in ad\'ance in appiopria- 

18 tions Acts, be available for the purpose of ac- 

19 quiring additional fractional interests in tiiist 

20 or restricted lands. 

21 “(2) Maximum deposits of proceeds.— With 

22 respect to tlie deposit of proceeds derived from an 

23 interest under paragraph (1), the aggr^te amount 

24 deposited under that paragi*aph slmll not exceed the 

25 puixJiase price of that interest under section 213. 
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1 “SEC. S17. DETERMINATION OF RESERVATION BOUND- 

2 ARIES AND TRIBAL JURlSDICnON. 

3 “(a) Determination of Jurisdiction.— 

4 “(1) In general. — T! ie SecretatA' shall dcter- 

5 mine wlietlier a parcel of land is — 

6 ‘*(A) witliin an Indian resen’ation; or 

7 “(B) otherwise subject to an Indian tribe’s 

8 jurisdicticHi. 

9 “(2) Remew. — ^Tlie United States District 

10 Court for the district wliere land that is subject to 

11 a determination under parafiraph (1) Is located may 

12 i*cview the determination under chapter 7 of title 5, 

13 United States Code. 

14 “(b) Rule op Construction.— Xotlniiff in this Act 

15 may be cmistrued to affect section 2409a of title 28, 

16 United States Code. 

17 *‘8EC. tia. TRUST AND RESTRICTED LAND TRANSACTIONS. 

18 “(a) Policy. — It is the policy of the United States 

19 to encourage and assist the consolidation of land owner- 

20 ship througli transactions itnoMiig indhidual Indians in 

21 a manner consistent with tlie poIic>' of maintaining tlie 

22 trust status of allotted laiMis. 

23 “(b) Valuation op Sales and Excha.noe.s. — Not- 

24 withstanding any otlier provision of law — 
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22 

1 “(1) t\\e sale of an interest in trust or restricted 

2 land may be made for an amount that is less than 

3 the fail* maiHcet value of that interest; and 

4 “(2) tlie exchange of an interest in trust or re> 

5 stricted lands may be made for an interest of a value 

6 less than the fair market value of t)ie interest in 

7 those lands. 

8 “(c) Status of Lvnds. — T he sale or exchange of 

9 an intei*est in tinist or restricted land under this section 

10 shall not affect the status of iltat land as trust or re« 

1 1 stricted laiul. 

12 “(d) Gift Deeds. — 

13 “(1) In qrnbk^vl. — A n indiridual owner of an 

14 intei'est in trust or restricted land may convey that 

15 interest by gift deed to— 

16 “(A) an individual Indian uIm) is a member 

17 of the Indian tribe that exercises jurisdiction 

18 over the land; 

19 “(B) the Imlian tribe tliat exereises juris- 

20 diction o^'er that land; or 

21 “(C) any otlier person whom the Seci*etar>' 

22 determines may hold tlie (and in trust or re- 

23 stricted status. 
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t “(2) Special rcle. — W ith respect to any gift 

2 deed coiivev*ed under this section, tiie Secretaiy’ sliall 

3 not require an appraisal. 

4 *«EC. m. BEPOSTB TO CONOHE88. 

5 *‘(a) Is General. — N ot later tlian tlie date that is 

6 3 years after the date of enactment of the Indian Land 

7 Consolidation Act iVmeiidments of 1999, and annually 

8 tlieivafter, tla* Sccretaiy' shall submit to Congress a repott 

9 that indicates, for the period covered by tlie report— 

10 **(1) the number of fractional interests in trust 

1 1 or restiictcd lands acquired; and 

12 **(2) tlie impact of the resulting reduction in 

13 tlie number of such fractional interests on tlie finan- 

14 cial and realty recordkeeping s.>'stcms of tlie Bureau 

15 of ItMlian Affairs. 

16 “(b) Recommendations for Legislation.— The 

17 Secretary, after consultation with the Imliaii tribes, sliall 

18 make recommendations for such legislation as is necessaiy* 

19 to make fiirtlier inductions in tlie fractional interests re* 

20 ferred to in subsection (a). 

21 ‘‘SEC. SM. APPROVAL OP I£ASE8, RKfflTSOF-WAY, AND 

22 SALES OP NATURAL RBSOUBCEa 

23 “(a) In Gener.\L. — ^Tlie Secretar>' may appro\‘e any 

24 lease, riglit*of>way, sale of natural resources, or any otlier 
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1 transaction affecting individually owned trust or restricted 

2 lands that requii'es appi'm'al by the Secretaiy, if — 

3 “(1) tlic ow'nei's of a ni^ority interest in the 

4 trast or restricted lands consent to the transaction; 

5 and 

6 **(2) the Secrataiy dctciTiiines that approval of 

7 Uie transaction is in tlie best interest of the Indian 

8 owners. 

9 “(b) Binding TRitNHAcrioxs. — Upon the appiwal 

10 of a transaction refeiTcd to in subsection (a), tlie trails- 

11 action shall be binding upon tiie oniiers of tlie minority 

12 interests in the trast or restricted laiul, and all other par- 

13 ties to the transaction to tlie same extent as if all of the 

14 Indian owners had consented to the transaction. 

15 *«EC. S21. REAL ESTATE TRANSACTIONS INVOLVING NON- 

16 TRUST LANDS. 

17 “(a) I.N GeneILVL. — N otwithstanding any other pro- 

18 rision of law, any Indian tribe may on the same basis as 

19 any otlier pei'son, buy, sell, mortgage, or othenvise acquiiv 

20 or disjiose of lands or interasts in land describctl in sub- 

21 section (b), without an Act of C'ongress or the appraval 

22 of the Secretaiy. 

23 “(b) Lands. — L ands described in this subsection are 


24 lands that are — 
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1 **(1) acquired after tiie date of enactment of tl>e 

2 Indian Land Consolidation Act iVmeiidments of 

3 1999; and 

4 “(2) not lield in trust or subject to a pi'cexist- 

5 in|r Federal restriction on alienation imposed by the 

6 Unite<] States. 

7 **(c) No LiABiLm' ON Part of the United 

8 States. — T lie disposition of lands described in subsection 

9 (b) shall create ik> liability on tlie part of the United 

10 SUtes.”. 

1 1 (b) Efpecti\"e Date; AppLicABiLm*. — 

12 (1) EFFECTI\T date of AiCENDMENTS TO SEC- 

13 TION 207 OF THE INDIAN I^VD CONSOLIDATION 

14 ACT. — Except with respect to the notification under 

15 section 207(c) (4) aiul (6) of tlie Indian Ijand Con- 

16 solklation Act (25 U.S.C. 2206(c) (4) and (6)), the 

17 amemlments made by subsection (a) to section 207 

18 of tlte Indian Ijand Consolidation Act (25 U.S.C. 

19 2206) sliall become effective on the date that is 2 

20 ,\’ear8 after tlie date of enactment of this Act. 

21 (2) Applicability. — Tlie amendments made 

22 by subsection (a) to section 207 of the Imlian Laial 

23 Consolidation Act shall apply only to tlie estates of 

24 decedents tliat die on or after tlie date specified in 

25 paragi-apli (1). 
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1 SEC. S. AUTHORIZATION OF APPROPRIATIONS. 

2 There are autliorized to be appropriated such sumii 

3 as are iiecessar>' to carry out this Act. 

O 
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II 


106TH CONORESiS 
1ST Session 


S.1315 


To pcnnit the IciuiiiK of oil aiMi pu riglits on rerUiin Iambi heki in trust 
for the Na\‘iOo Nation or allotted to a ineiiilier of the Nav^o Nation, 
ill aii>' ease in uhieh there is eonseiit froni a spertfied percentage interest 
ill die iNim'l of laml umler eoiwkleratioii for lease. 


IN THE SENATE OF THE UNITED STATES 

Jt'LY 1, 1999 

Mr. BlN'UAltAN (for hiniselfaiitl Mr. Hatch) intnxiuced the foUunniig bill; 
which was read twice ami tefermi to the Committee on Imlian Affairs 


A BILL 

To permit the leusiiiff of oil and rights on ceitain lands 
held in trust for the Navt^o Nation or allotted to a 
member of the Navajo Nation, in any case in which 
there is consent from a specified percentage interost in 
the parcel of land under consideration for lease. 

1 Be it enacted b\j the Benate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. LEASES OF NAVAJO INDIAN ALLOTTED LANDS. 

4 (a) Definition.s. — In this section: 

5 (1) Indian tribe. — The term ‘Tndian tribe” 

6 has the meaning given the term in section 4(c) of 
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2 

1 the Indian Self*I^tcrminatioii and Education Assist* 

2 ance Act (25 U.S.C. 450b(e)). 

3 (2) iNOmnUALLY OWNED NAVAJO INDIAN AL- 

4 LOTTED LAND. — The temi “individually o\vne<l Xav* 

5 ^jo Indian allotted land” means Nav’^o Indian allot* 

6 te<l latKl tliat is owned in wliolc or in part by 1 or 

7 moi*e indhiduals. 

8 (3) Navajo Indian. — The term “Navajo In- 

9 dian” means a member of the Navjyo Nation. 

10 (4) Nav.uo indlvn allotted land. — The 

1 1 term “Navajo Indian allotted land” means a single 

12 parcel of latid that — 

13 (A) is located within the jurisdiction of the 

14 Navajo Nation; and 

15 (B)(i) is licid in trust or restricted status 

16 by the United States for the benefit of Nav^jo 

17 Indians or membci*s of anotlier Indian tribe; 

18 aiKl 

19 (ii) was — 

20 (I) allotted to a Nav^o Indian; or 

21 (II) taken into trust or restneted sta* 

22 tus by tl»e United States for a Navajo In- 

23 dian. 
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1 (5) 0\\"NER. — ^Tlie tcmi “owier” means, in the 

2 case of any interest in laiul described in para^'aplt 

3 (4)(B)(i), the beneficial owner of the interest. 

4 (6) Secretary. — The term “Secretary*” means 

5 the Secretaty' of the Interior. 

6 (b) Approvai. by the Se<.’retary. — 

7 (1) In general. — The Secivtaiy may appi-ove 

8 an oil or gma lease or afnvement that afftKds individ* 

9 ually owned Navajo Indian alIotte<l land, if — 

10 (A) the ownei's of not less than the appli* 

11 cable percentage (determined under paingi'^pl) 

12 (2)) of the undi\ide<l intei'est in the Xav^o In- 

13 diaii allotted laml that is covered by the oil or 

14 gas lease or agreement consent in writing to the 

15 lease or agreement; and 

16 (B) the Seei'etaiy deternnnes that appinv- 

17 ing the lease or agi'cement is in the best inters 

18 cst of the ownci's of the undi\ided Interest in 

19 the Navajo Indian allotted land. 

20 (2) Percentage interest. — T he applieable 

21 peirentage refen^ to in paraginph (1)(A) shall be 

22 determined as follow's: 

23 (A) If there aix* 10 or fewer owners of the 

24 undivided interest in the Navajo Indian allotted 
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land, the applicable percental* shall be 100 
percent. 

(B) If there are moi'c than 10 such own* 
ers, but fewer than 51 such owners, tlie applies* 
ble peix^ntagc shall be 80 percent. 

(C) If therc arc 51 or niorc such owners, 
tlie applicable percentage shall be 60 percent. 

(3) AUTHORm* OP SECRETARY TO SION LEASE 
OF AGREEMENT ON BEHALF OP CERT,UN OW'N- 
ERS. — Tlie Scerctarj' may give wTitteii consent to an 
oil or gas lease or agitM^nient under paragraph (1) 
on behalf of an indhidual Indian owner if — 

(A) the owner is deceased and the heirs to, 
or devisees of, tlie interest of the deceased 
owner have not been determined: or 

(B) the heirs or devisees referrcd to in 
subparagraph (A) have been determined, but 1 
or more of the heirc or devisees cannot be lo- 
cated. 

(4) KpFECT of iVPPROVAL. — 

(A) Application to .vll parties. — 

(I) In GENERAI... — Subject to subpara- 
gi*aph (B), an oil or gas lease or agivement 
appmved by tlie Secrctaiy under para- 
graph (1) shall be binding on the parties 
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described in clause (ii), to the same extent 
as if all of the owners of the undmde<l in- 
tei*est in Nav^o Indian allotted land cov’- 
cred under the lease or agreement con- 
se!de<l to t)>e lease or agr^nient. 

(li) De.sc.’R1PTION’ of parties. — The 
parties referred to in clause (i) are — 

(I) the owners of the undivided 
interest in the Xav^o Indian allotted 
land covered under the lease or agree- 
ment refen*ed to in clause (i); and 

(II) all other parties to the lease 
or agivement. 

(B) Effect on' indlvn tribe. — If— 

(i) an Indian tribe is the owner of a 
poiiion of an undnided interest in Navajo 
Indian allotted land; and 

(ii) an oil or gas lease or agi'eenient 
under paragraph (1) is otherwise applica- 
ble to such poi*tion by reason of this sub- 
section even though the Indian tribe did 
not (consent to the lease or agieement, 

then the lease or agreement shall apply to such 
portion of the undivided intei'est (including en- 
titlement of the Indian tiibe to pavTiient under 
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1 tlie lease ur agreement), but tlie Indian tribe 

2 shall not be ti‘eate<t as a party to the lease or 

3 agreement and nothing in this subsection (or in 

4 the lease or agivement) shall be construed to 

5 affect the sovereignty of tlie Indian tribe. 

6 (5) Distribition of procbeos. — 

7 (A) In obneral. — The pi'oeee<ls derived 

8 from Hti oil or gas lease or agreement that is 

9 approved by the Seeretaiy under paragraph (1) 

10 shall l)e distributed to all owners of the undi- 
ll \i<le<l inteiest in the Naviyo Indian allotted land 

12 coveied u»ider the lease or agivement. 

13 (H) Determination of amounts nis- 

14 TRIBUTED. — The amount of the piweeds under 

15 subpai'agi’aph (A) distribute<l to each owner 

16 under that subparagi'aph shall be deteiTuined in 

17 accordance w’ith the jwition of tl»c uiidividctl in- 

18 terest in the Navajo Indian allotted land cov- 

19 ei*«l under the lease or agreement that is owned 

20 by that owner. 

O 
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106X11 CONGRESS 
1st Session 


H.R.3181 


To peniiit tlic lowtiiig of (n1 wkI gait righto mi certain lamb )k 4(I in tniKl 
for tlie Nft\‘g)o Nation or albttnl to a niemlier of the Navigo Natkai, 
in aiiv* CAR« in which there is consent from a xpeci5e(l pi^rtmtagr interest 
in the |Mrct4 of UimI uisler eonsidenition for lease. 


IX THK HOUSE OF REPRESENTATIVES 

OtTOBEK 28, 1999 

Mr. UdaIX of Nmv Mexico (for hiniself. Mr. IL\Y\\’ORTH, oihI Mr. CANNON) 
introciucec) the Mluuing bill; which was n'fermi to the Conuiiittee on 
Recourres 


A BILL 

To pcixiiit the leasing of oil and gas riglits on ceilain lands 
held in trust for the Xavigo Nation or allotted to a 
member of the Navajo Nation, in any case in which 
there is consent from a six.^cified percentage interest in 
the parcel of land under considci*ation for lease. 

1 Re it enacted by the Senate and Honse of Repre^enta- 

2 /ires of the thiiied States of America in Congttss assembled, 

3 SECTION 1. LEASES OF NAVAJO INDIAN ALLOTTED LANDS. 

4 (a) Definitions. — In this section: 

5 (1) IndlVN tribe. — The tcnii “Indian tiibe” 


6 


has the meaning given the tenn in section 4(e) of 
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1 tlie Iiuiiaii Self-Detennination and Education Assist- 

2 aiice Act (25 V.S.C. 450b{t*)). 

3 (2) INDIMDUAUA OW'NED NAVAJO INDUN AI.- 

4 LOTTED LiLND. — TI m? term “individually owned Nav- 

5 2^)0 Indian allotted laml’' means Xav^jo Indian allot- 

6 te<l land tliat is owned in whole or in part by 1 or 

7 more individuals. 

8 (3) Nav.vjo INDLVN. — ^Tlie temi “Xav^o In- 

9 dian” means a member of the Xav'tyo Nation. 

10 (4) Navajo Indian alijjtted i.«vnd. — T he 

1 1 term “Nav'^o Indian allotted land” means a single 

12 patx'cl of land that — 

13 (A) is located within the jurisdiction of the 

14 Navajo Nation; and 

15 (B)(i) is held in trust or restneted status 

16 by the United States for the beivefit of Nav'^jo 

17 Indians or members of another Indian tribe; 

1 8 and 

19 (ii) was — 

20 (I) allotted to a Navigo Indian; or 

21 (II) taken into trust or i'estncte<l sta- 

22 tus by the United States for a Navajo In- 

23 dian. 
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J (5) 0>V>rEIt — Tlie term “owier” means, in the 

2 case of any intei'est in land described in paragraph 

3 (4)(B)(i), the beneficial owner of the interest. 

4 (6) Secretary. — Tlie term “Secretan’” means 

5 the Secretary of the Interior. 

6 (b) Approval by the Secretary. — 

7 (1) In general. — The Secrataiy may approve 

8 an oil or gas lease or agreement that affects indi\id> 

f 

9 ually owned Nayigo Indian allotted land, if — 

10 (A) the owners of not less than the appli* 

1 1 cable percentage (determined under paragi*apli 

12 (2)) of the undKided interest in tiic XaNi^o In* 

13 diaii allotted land that is covered by the oil or 

14 gas lease or agreement consent in writing to the 

15 lease or agreement; and 

16 (B) the Secrctaiy detei'mines that apprav- 

17 ing the lease or agreement is in the best inter- 

18 est of tiic owners of the undhided interest in 

19 the Navajo Indian allotted land. 

20 (2) Percentage interest. — The applicable 

21 pei'centage refened to in paragi-aph (1)(A) shall be 

22 determined as follow's: 

23 (A) If there are 10 or fewer owners of the 

24 undivided interest in the Navajo Indian allotted 
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land, the applicable percentage shall be 100 
percent. 

(B) If there are more tlian 10 such own- 
ers, but fewer than 51 such owners, the applica- 
ble percentage shall be 80 percent. 

(C) If there arc 51 or more such owners, 
the applicable percentage shall be 60 percent. 

(3) Authority op secretary to sign lease 
OR agreement on behalf of certain own- 
ers. — The Secretary may give written consent to an 
oil or gas lease or agreement under paragraph (1) 
on behalf of an individual Indian owner if — 

(A) the owner is deceased and the heirs to, 
or devisees of, the interest of the deceased 
owner have not been determined; or 

(B) the heirs or devisees referred to in 
subparagraph (A) have been determined, but I 
or more of tiie heirs or devisees cannot be lo- 
cated. 

(4) Effect of approval.— 

(A) Application to all parties.— 

(i) In general. — Subject to subpara- 
graph (B), an oil or gas lease or agreement 
aj^roved by the Secretary under para- 
graph (1) sliall be biiKliiig on the parties 
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described in clause (u), to the same extent 
as if all of the owners of the undivided in- 
terest in Navtgo Indian allotted land cov- 
ered under the lease or agreement con- 
sented to the lease or agreement. 

(ii) Description of parties.— The 
parties referred to in clause (i) arc — 

(I) the owners of the undKided 
interest in the Navi^o Indian allotted 
land covered under the lease or agree- 
ment referred to in clause (i); and 

(II) all other parties to the lease 
or agreement. 

(B) Effect on Indian tribe. — If— 

(i) an Indian tribe is the owner of a 
portion of an undivided interest in Nav^o 
Indian allotted land; and 

(ii) an oil or gas lease or agreement 
under paragraph (1) is otherwise applica- 
ble to such portion by reason of this sub- 
section even though tlie Indian tribe did 
not consent to the lease or agreement, 

tlien the lease or agreement shall apply to such 
portion of tlie undivided interest (including en- 
titlement of tlie Indian tribe to payment under 
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6 

1 the lease or agreement), but the Indian tribe 

2 shall not be treated as a party to the lease or 

3 agreement and nothing in this subsection (or in 

4 the lease or agreement) sliall be construed to 

5 affect the sovereignty of tlie Indian tribe. 

6 (5) Distribution op proceeds.— 

7 (A) In 0ENBRAI>. — The proceeds derived 

8 from an oil or gas lease or agreement that is 

9 approved by the Secretary under paragraph (1) 

10 shall be distributed to all owners of the undi- 

1 1 vided interest in tlie Nav^o Indian allotted land 

12 covered under the lease or agreement. 

13 (B) Determination op amounts dis- 

14 TRIBUTED. — The amount of the proceeds under 

15 subparagraph (A) distributed to each owner 

16 under tliat subiiaragraph shall be determined in 

17 accordance with the portion of the undivided in- 

18 terest in the Navajo Indian allotted land cov- 

19 ered under the lease or agreement that is owned 

20 by that owner. 

O 
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The Chairman. Before we turn to the witnesses, let me say that 
there are many differing opinions on how we should address frac- 
tionation. This bill is desimed to be a vehicle for those opinions. 
I think we can all agree that the only thing we know for sure is 
that what has happened with fractionation is absolutely unaccept- 
able. Chairman Young may or may not be able to attend today. 
Senator Inouve is on his way and I understand Senator Bingaman 
will be a little bit late, too. So the onlv other person who is with 
us here is lUpresentative Smith from Washington. 

Representative Smith, welcome to this chamber. 

Dia you have an opening statement? 

Mr. Smith of Washington. I do not, Mr. Chairman. 

The Chairman. We will go ahead and start with our first wit- 
ness, Kevin Cover, Assistant Secretary for Indian Affairs, Depart- 
ment of the Interior, accompanied by Wayne Nordwall, Director, 
Western Remonal Office; Lai^ Morrin, Director, Midwest Regional 
Office; and Ed Cohen, Deputy Solicitor, Department of the Interior. 

Mr. Assistant Secretary, did you all have statements? 

Mr. Cover. Mr. Chairman, we submitted statements for the 
record. 

The Chairman. You are welcome to start Thank you for being 
here. 

STATEMENT OF KEVIN COVER, ASSISTANT SECRETARY FOR 

INDIAN AFFAIRS, DEPARTMENT OF THE INTERIOR, WASH- 
INGTON, DC, ACCOMPANIED BY WAYNE NORDWALL, DIREC- 
TOR, WESTERN REGIONAL OFFICE; LARRY MORRIN, DIREC- 
TOR, MIDWEST REGIONAL OFFICE; AND ED COHEN, DEPUTY 

SOUCITOR 

Mr. Cover. Thank you, Mr. Chairman. It is always a pleasure 
to be with the committee. 

Let me begin by commenting on S. 1315 bv sayi^ that we very 
much support the c^jective of this bill. We think it is a good idea 
to begin to allow the owners of these various allotments to lease 
those lands with less than 100 percent concurrence of all the own- 
ers. To that end, we very much support the concept underlying. In 
fact, we like the concept so much that we would propose broaden- 
ing it and make it simpler still for these lands to be leased by al- 
lowing a simple m^ority of the interests to control the property in 
all circumstances, not just at the Nav^o reservation, but tnrough- 
out the country. 

To that extent, we have only a minor disagreement with the bill 
and propose that it be expanded. 

Mr. Chairman, I woula like to spend more time on S. 1586, the 
Indian Land Consolidation Act, because we think that it is so es- 
sential to finally solving the entire range of issues that arise from 
trust administration. 

The last couple of days we have had lengthy meetings at the De* 

f iartment to try to get a grip on just the probate aspect of our high- 
evel implementation plan. It became very discour^ng because 
what we realized was that because there are more Indians, even 
though the death rate is slowing, the number of probates is actu- 
ally rising. So as we send a swat team out to the neld, even if that 
team manages to eradicate the backlog in each agency, the num^r 
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of probates after they leave will actually continue to grow and in- 
evitably the backlog will rise again. It is like a bad pyramid scheme 
where at the bottom the interests are so tiny that tney hardly jus- 
tify the effort and expense that goes into a probate, yet we have 
to do more and more and more ofwem just as a statistical reality. 

We brought some posters that we want to use to show you what 
the circumstances are, but more importantly to show that the In- 
dian Land Consolidation Act can actually resolve this situation. 

Mr. Chairman, as you may know, in our fiscal vear 1999 appro- 
priations bill, we were authorized to conduct a pilot project in the 
Midwest Region to see what we could do in terms of eradicating 
these small fractionated interests. We chose three reservations in 
Wisconsin and Larry Morrin is the rerional director who oversees 
the project that is being carried out in Wisconsin. 

You can see the extent of fractionation here, that we have as 
many as 38,000 Interest holders on one reservation. Let me empha- 
size that 32,000 of those 38,000 interests represent less than 2 per- 
cent of the ownership of any given parcel of property. There is even 
one parcel of 80 acres on one of these reservations that has 2,000 


owners. 

The Chairman. How big is that parcel? 

Mr. Cover. It is 80 acres, with 2,000 owners. We can produce 
data. We can produce a title status report that is about an inch and 
a half thick with fractions in it like one-three millionth in owner- 
shto of 80 acres of land. 

The Chairman. What do the numbers in the left column rep- 
resent — 20 percent, 40 percent, 80, 100, and so on. 

Mr. Morrin. Those represent interests associated with that par- 
ticular piece of land. You can see here, the green portion represents 
the 2 percent or less interests in that particular reservation. Those 
interests represent 32,311 interests for Bad River Reservation in 
northern Wisconsin. 

Mr. Cover. So in other words, on the Bad River Reservation 
there are 38,818 separate interests in land held by the tribal mem- 
bers. Of those almost 39,000 interests, over 32,000 of them rep- 
resent less than 2 percent ownership in any given parcel. 

The Chairman. I understand. 

Mr. Morrin. Mr. Chairman, we are getting close to 90 percent 
of those interests within that particular parc^ on that reservation 
which are 2 percent or less. 

The Chairman. WMch means that no one can do anything? 

Mr. ^VER. That is correct, especially under current law where 
we have to get 100 percent of the owners to agree. Obviously at 
parcel with 2,000 owners, we will never reach a^eement. The ef- 
fort just to produce the lease would cost more than whatever the 
lease generated in terms of revenue. 

We were talking earlier about the family history, about the allot- 
ment with 2,000 owners and if we unrolled this, we could stretch 
it all the way across this room. That would be the family tree we 
would have to keep track of in order to know who all owns an in- 
terest in these various allotments. A number of these folks are no 
longer alive and their estates are in probate. When we complete 
that probate, the number of interests continues to grow exponen- 
tially. 
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This bill authorizes a program very much like the pilot we are 
carrying out. Let me show you what we have already been able to 
do. 

The pilot went into effect in late April of this year. Since then 
we have purchased 8,000 of these small interests. That represents 
the equivalent of 4,843 acres. We calculated that number. On a 
particular parcel of 100 acres, we bought one percent of the inter- 
est, which represents one acre. So it is not 4,843 real acres, but it 
is the equivalent. 

The CHAIRMAN. These were purchased acres on the three res- 
ervations that were in the pilot project? 

Mr. Cover. That is correct. 

Having done that, we have avoided 258 probates and eliminated 
252 IIM accounts. ^ you can see that one single account holder 
will own dozens or more of these small interests. That, of course, 
creates an even more complicated management task. 

The Chairman. What was the cost of purchasing those interests? 

Mr. CkiVER. That was about $1.6 million. 

Mr. Morrin. That was $1.6 million, and that was of the $5 mil- 
lion total that was appropriated this fiscal year. We expect to have 
that total amount expenaed by the end of thig year. Mr. Chairman, 
We are looking at acquiring somewhere in the neighborhood of 
17,000 to 20,000 separate interests in these three reservations. 

Mr. Cover. For that $1.6 million, we did some rough estimates 
of what it saves the Covemment to eliminate these fractionated in- 
terests. 

First, on an annual basis, you eliminate at least $7,500 worth of 
IIM maintenance costs. It costs us $30 to $35 per year just to have 
an account open. Even if there is no activity, we pay $30 to $35 
to maintain tne accoimt 

Second, ass^ing that each of these interest holders made one 
inquiry in their lifetime about the status of their land and we had 
to respond to them, we estimate that costs us over $400,000 to 
maintain these small interests. 

In terms of probates, with a veiy conservative assumption, we 
spend about $1,500 per probate. By virtue of this program and the 
purchases we have already made, we have saved the Covemment 
$378,000 in probates that will not have to be conducted. 

The Chairman. You have disappointed a lot of attorneys in the 
process. 

Mr. Cover. Actually, money attracts lawyers. These cases are 
not worth any money. We are talking about such tiny interests; in- 
terests not unlike my own, the infamous 7 cent account, I do not 
expect the probate attorneys to rush to my famil/s aid when the 
time comes. 

In terms of future probates that will not have to be conducted, 
there is another $1.8 million. For our $1.6 million in purchases we 
have already made, we believe there will be an ultimate savings of 
over $2.5 million. 

Expand the program to the point that we think it is necessary 
in order to really deal with these problems, and you can see that 
it is a wise investment. More importantly, when we eliminate these 
small interests and consolidate ownersmp in the tribe, we return 
the lands to productivity. Then, if the tribe chooses, it can be 
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leased, developed in other ways used for tribal housing, or any 
number of other uses, ^^en it is encumbered by dozens, hundreds, 
or thousands of owners, it must lie unused. 

That is the ultimate tragedy because the only real asset that 
most tribes have for economic development is land. Under the cur- 
rent land tenure, it cannot be used in an economic way. It is small 
wonder, then, that although the tribes are land-rich, they do not 
have meaningful economic activity on most reservations. 

Mr. Chairman, we very much support S. 1586. We think it is ab- 
solutely essential. You can see that if we do not deal with it, the 
problem grows exponentially in the next 20 years. If we have an- 
other generation of dissent of these tiny fractionated interests, the 
problem iust becomes compounded all the more. Worse yet, it be- 
comes all the more difficult to undo the damage that we have cre- 
ated. 

The other thing I would like to say is that this is sort of the ful- 
fillment of the promise of the Indian Reorganization Act. The In- 
dian Fteorganization Act basically said the allotment policy was a 
tragic error. It did enormous harm in the communities and it is 
time to reconsolidate tribal land bases in the tribes themselves. 
This bill has that effect bv basically authorizing us to go out and 
acquire these interests that cost us more than they will ever 
pr^uce in revenue and consolidate that ownership in the tribe, 
which we believe is where it belongs. 

Mr. Chairman, we will also be submitting some technical com- 
ments. We do have a few quite minor issues we would like to work 
with your staff on to resolve. Other than that, we very enthusiasti- 
cally support this bill and hope that both committees will pursue 
its enactment wiUi all possible speed. 

[Prepaid statement of Mr. Cover appears in appendix.] 

The Chairman. 1 appreciate that. It sounds like we are doing 
something right. I congratulate the Bureau on the direction they 
are taking on the demonstration projects, too. 

Before I ask some questions, Senator Inouye, did you have an 
opening statement that you wanted to make? 

Senator Inouye. Thank you very much, Mr. Chairman. I do, but 
m^ I have that made a part of the record? 

ine Chairman. Without objection, your prepared statement will 
appw in the record. 

fPrepared statement of Senator Inouye appears in appendix.] 

Senator Inouye. May I also request that a statement by the 
Honorable Dale Kildee, Congressman from Michigan, be made a 
part of the record. 

The Chairman. Without ejection, Mr. Kildee’s prepared state- 
ment will appear in the record. 

[Prepared statement of Mr. Kildee appears in apwndix.] 

The Chairman. Congressman Udafl, did you have an opening 
statement? 

Mr. Udall. Yes, Mr. Chairman. 

PREPARED STATMENT OF HON. TOM UDALL, U.S. 

REPRESENTATIVE FROM NEW MEXICO 

Mr. Udall. First of all, let me say that I know Senator Binga- 
man is the author of this piece of legislation and I think he has 
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done a very good job of pulling all of us together in trying to reach 
a consensus piece of legislation. We will hear from him shortly. 

I want to point out that this lemslation is bipartisan measure, 
that on the House side I introducea the companion measure in the 
House with the support of Congressman J.D. Haworth and Chris 
Cannon, who also represent parts of the Navego Nation. That is an 
im^rtant point. 

This legislation provides for the leasing of oil and gas rights on 
certain lands held in trust for the Nav^o Nation or allotted to a 
member of the Navmo Nation. This le^slation would correct a seri- 
ous problem facing we Nav^'o people in Arizona and New Mexico, 
the issue of fractionated lands. 

Since the late ISOO's and through the eariy 1900*8, the Federal 
Government attempted to force Inoian people to assimilate by allo- 
cating parcels of traditional tribal lands to individual tribal mem- 
bers. I would note — and I know the Chairman knows that the pe- 
riod is a very sad chapter in American history — this practice re- 
sulted in alternating parcels of land being owned by individual 
tribal members, the State, the Federal Government, and other pri- 
vate landowners. Navjgo owners were granted an undivided inter- 
est of their entire allotment, as were their heirs. 

An undivided interest meant that the heirs received cm interest 
in the entire original allotment rather than a portion of the original 
land. For example, if four heirs were to receive an equal interest 
to a 160-acre parcel, each heir would receive a 25-percent interest 
in the entire original allotment, not the 40 acres. Over time, the 
number of owners with an interest in the allotment is compounded 
or fractionated. 

This imique system does not serve the Navcgo people well. After 
nearly a century, this allotment policy has become a nightmare for 
the Navmo people. Keeping records straight has become an impos- 
sible task and in mcmy cases owners can no longer be located, 
while some individuals are completely unaware that they cu% heirs 
to an interest in a parcel. Many times, title to the parcel is clouded 
when just one owner dies without a legal will. 

Over the years, Congress has tried to deal with the fractionated 
lands cmd other issues governing Indicm land ownership without 
success. These issues are complex and will not be fully resolved 
overnight. 

In the meantime, I believe it is appropriate to consider a stopgap 
measure aimed at stimulatiM near-term economic development on 
fractionated Nav^o lands. This bill will facilitate the leasing of 
Navigo allotted lemd for oil and gas development bv authorizing the 
Secretary of the Interior to approve oil and gas leases on Navtgo 
allotted lands when less than 100 percent of the owners agree to 
such a lease, a mechanism that is already available to non-rodians 
in most States. 

Now, 1 note that given Mr. GoveFs testimony there is a dif- 
ference in his and our bill in terms of the actual percentages. I be- 
lieve the important Uiing there is that we just reach a consensus. 
I know we may hear from allottees in this hearing, and since this 
is a consensus bill, I hope it will also be a consensus process so 
that we will be able to find some middle ground and move this for- 
ward as quickly as possible. 
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With that, Mr. Chairman, I thank you very much and also want 
to recognize Mr. Cover not only as a very cabbie lawyer from New 
Mexico, but also as a capable administrator, i think he made a very 
fine assistant secretary. It is good to have him here today. 

Thank you. 

The Chairman. Thank you. 

We got off to a little bit of a convoluted start because people were 
coming and going, and Senator Bingaman was not here when we 
first started. So twfore I ask for any further opening statements, 
Senator Bingaman, would you like to make a statement concerning 
your bill, S. 1315 before we ask for reactions? 

STATEMENT OF HON. JEFF B INGA MAN. U.S. SENATOR FROM 

NEW MEXICO 

Senator Bingaman. Thank you ven much, Mr. Chairman. 

First let me compliment you, ^nator Inouye, Congressman 
Young, and Congressman Miller. I gather this is a joint hearing 
you are having here. I think the larger bill you have proposed is 
certainly meritorious and I heard some of the testimony that Kevin 
Cover gave in support of it and thin k you are clearly on the right 
track and 1 will want to work with you on that. 

The bill I am here to testify about is the one that Congressman 
Udall iust talked alx)ut, S. 1315. It is a much more targeted biU 
to deal with a particular problem we have in Northwestern New 
Mexico related to Navigo allottees. Let me just say a couple of 
words about it. which is along the same lines that Congressman 
Udall spoke about. 

1 went out in April and met with a group of Nav^o allottees in 
Nageezi, NM — which I am sure the chairman and Senator Inouye 
know quite weU, on the road from Farmington down to Albuquer- 
que there. We talked about this whole problem of fractionated own- 
ership and the fact that there was a lot of oil and gas production 
taking place in Northwestern New Mexico, but it was not taking 
place on any of the Indian allotted lands for the simple reason that 
you have the ownership so divided there and the current law re- 
quires 100 percent of the owners to agree before any kind of lease 
can be entered into with an oil and ^s company. 

We are trying to do the same thi^ that the Congress has done 
in a couple of other circumstances. Fort Berthold R^rvation and 
seven reservations in Oklahoma, specihcally, Congress has legis- 
lated that fewer than the 100 percent — I think in both of those 
cases they legislated that 50 percent of the allottees could agree 
and go ahead and enter into a lease. 

In ^8 legislation, we are talking only about oil and gas leases. 
We have come up with a proposed working with the Navsgo 
allottees emd the Navqjo Tribe one which is somewhat different 
from the 50 percent that has been previously agreed to. It is one 
that the Nav^o edlottees and the Navqjo Tribe themselves have 
asked for. It is a graduated arrangement. 

Essentially, it provides that the percentage of the owners that 
have to agree changes as the numMr of owners in the allotment 
increases. So that if you have ten or fewer owners, then you have 
to get 100 percent under our proposal. If you have anywhere from 
11 to 50 owners, you have to get 80 percent. If you have over 50 
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owners, you have to only get 60 percent in order to agree to enter 
into a lease, lliat is whet we worked out with the Navigo Nation, 
with the allottees. 

It is different from what we have legislated in these other cir- 
cumstances. In my view, it is appropnate that this tribe have a 
remedy that they feel comfortame with. This is what they have 
come up with. 

We are going to have some testimony by Ms. Atcitty, who is rep- 
resenting the Shii Shi Keyah, which is the allottees association. 
That is Nav^o, I am advised. Senator Inouye speaks Navcgo, and 
I do not. Shii Keyah means our lemd. That is their allott^ as- 
sociation. They will testify that they feel stronglv about this grad- 
uated arrangement that we have in the bill. It is one that we 
worked out with them. 

I have letters here that we have obtained from the Nav^o Na- 
tion, from Governor Johnson of New Mexico, and from various oil 
and gas exploration companies all supTOiting this legislation. It is 
a rifleshot solution to a particular pnmlem. I hope vep^ much the 
committee will act favoranly upon it and we can pass it. As I said, 
I also look forward to worui^ with you, Kevin wver, and others 
who are concerned about this larger issue of allotments and 
fractionated lands. 

Thank you very much. 

[Prepaid statement of Senator Bingaman appears in appendix.] 
The Chairman. Thank you. 

Secretary Cover, you made most of your comments about S. 
1586. Did you have any further comments about S. 1315? I am in- 
terested in your reaction to Senator Bingaman’s suggestion in his 
bill that we have this graduated system rather than the 50 percent 
system. 

Mr. Cover. I actually had a couple of thoughts while Senator 
Bingaman was speaking. Within a couple of generations, they will 
all have more than 100 owners and we will end up in the 51 per- 
cent situation anywav. 

We think that it does make sense to make it as simple as pos- 
sible. With the different sorts of ownership — Afferent requirements 
depending on the number of owners — that is just another oppor- 
tunity to make mistakes in trying to decide that. 

I aid see some correspondence from Senator Bingaman’s office 
that I thought had a lot of potential talking al>out family trust and 
about the owners getting together and making their own agre^ 
ments about what the percentage requirement would be. That is 
certainly a concept that 1 think has a lot of potential for resolving 
this. Then it really is directly in the hands of the people who mat- 
ter most, which is the people who own this property. 

Senator Bingaman. Mr. Chairman, could 1 just add on that? 

I think there was very strong — again, we have a representative 
here from the allottees association— hut I think there is very strong 
sentiment where there are 10 or fewer allottees, they did not want 
a simple majority of 50 percent to be able to go ahead and lease 
the property. If there were some elders there who did not want 
that property leased for oil and gas, they felt those views should 
be respond. This family trust idea might be one way to reach that 
conclusion. Our bill tries to do that by saying that if there is a rea- 
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sonably small group of allottees, 10 or fewer, then you have to get 
everyl^y’s agreement 

The Chairman. Senator Inslee, did you have any comment or 
opening statement before we go to questions? 

Mr. Inslee. No; except, Mr. Chairman, I will not consider it of- 
fensive that you considered me a Senator, even in the House. I am 
not going to take offense to that. 

I appreciate the efforts of those folks who have been working on 
this issue. 1 hope I can help in some way. 

The Chairman. Thank you. 

On the demonstration project, Mr. Assistant Secretary, how did 
you n^otiate a price when trying to consolidate? 

Mr. Cover. That is done at the reservations and basically 
evolves from the ajppraised value of the lands. The reason we chose 
these particular sites is because the Midwest Remon had already 
under^en a lot of the research that needed to be done in order 
to identify parcels for purchase. 

What is really interesting about this program is that we have not 
advertised. We have not sent letters to anybody saying that we 
want to buy their interest It is spread by word-of-moutb, and we 
have enougn applications now to spend all the money that was ap- 
propriated for this piast year. Happily, Senator Gorton and the Ap- 
propriations Committee are also giving us some funds for fiscal 
year 2000 to carry on this program. So we wiU make a real dent 
in the number of IlM accounts, the number of probates, and the 
number of interests. 

The Chairman. So the Indian people themselves seem to support 
it? 

Mr. Cover. Yes, and the reason is because the land is no good 
to them right now. It means nothing to them to have a one-one mil- 
lionth interest in 40 acres because they cannot use it, nobody else 
can use it, and so they willingly part with it. 

llie Chairman. When the Bureau acquires the interest owned by 
an individual, does it check to see whether it is mistakenly acquir- 
ing a person’s interest in his homestead? 

Mr. Morrin. Mr. Chairman, we check the title to the property. 
We do title status reports that are prepared by our office out of Ab- 
erdeen that identify all the various encumbrances upon these prop- 
erties. So all those things are addressed before we actually pur- 
chase the interest. 

The Chairman. On the charts you showed us, there seems to be 
a very good cost-benefit ratio. Do you assume that if this is ex- 
pands you will get the same kind of positive ratio? 

Mr. Cover. We are getting the biggest yield in this area because 
these are the oldest allotments. They date back to 1854. Obviously, 
as we move out to the plains region and begin to do this, the price 
of the parcels will go up because the size of the interest goes up 
from, say, one-one milliontii to 1 or 2 percent of the actual owner- 
ship. So we will not get the same massive impact or those kind of 
savings. But certainly over the long run we will experience savings 
and again, more importantly, the land will be returned to produc- 
tion. 

Remember that part of the plan here is to repay these loans from 
income generated firom the property that is acquired. That is actu* 
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ally more possible and the impact will be felt more quickly when 
we begin to acquire larger interests than we are right now. 

The Chairman. I am sure the tribes vou were working with were 
aware t^t this was a pilot project and that we would be trying to 
expand it. Did you get any positive or negative suggestions ^m 
the tribes themselves about how to improve this effom 

Mr. (k)VER. Let me defer to Larry Morrin. He is more in touch 
with that. 

Mr. Morrin. Mr. Chairman, before we initiated this project, we 
met with all three tribes, tribal chairmen, and members of their 
councils. We have had discussions over the last several months. 
The tribes, would like to have a ^ater role in participating in the 
acquisition of these interests. I think some of the issues deal with 
selecting various tracts. Obviously, our focus and emphasis is to 
focus on the highly frectionated tra^ of land. 

Given that, we think that the tribes could have some flexibility 
in selecting tracts of land for acquisition. We certainly look forward 
to working with them in that regard. 

Mr. Cover. It does bring an important question, though, Mr. 
Chairman, and one that we are struggling with, and that is, What 
role do the tribes play in this? Do we want to contract this program 
to the tribes under 638 or self-governance? We have come to the 
conclusion that it is probably not a good idea the tribes will have 
different interests than we will in terms of priorities. Our priority 
is to close accounts and to avoid probates. And to turn tms pro- 
gram to another purpose may well undercut the point of the whole 
program, which is to get rid of these fractionated interests. 

As you know, the other problem is that when we compact with 
a tribe to carryout a particular function and that function comes 
to an end, as it does in this case when you eventually acquire all 
the interests; we are not allowed to take the money back after that, 
under the self-governance laws. That has come up in several dif- 
ferent contexts where it is creating quite a problem for us. 

The Chairman. One last question. At the Department’s request, 
S. 1586 includes a non-contreversial provision that allows Indian 
tribes to sell non-trust lan^ without Federal approval. 

I am somewhat concerned if that provision would threaten our 
ability to enact legislation concerning consolidation. Do you think 
that would be the case with section 221? 

Mr. Cover. Mr. Chairman, I am afraid you have stumped the 
band. We may have to answer that question in writing. 

The Chairman. If you would do mat, I would appreciate it We 
may be able to do that with some sunset provision or something. 

Mr. Cover. One of the things we do need some clarity on is sec- 
tion 81. It is sort of a problem for us that requires Fedei^ approval 
of some set of transactions. The problem is that we do not know 
exactly which ones. 

One of the thinn we have been thinking about at the Depart- 
ment and may well propose to you is that we do away with the ap- 
proval requirement for oflf-reservation, non-trust property held by 
the tribes. We think that section 81 probably does not apply to that 
now, but nobody is entirely certain. On the other hand, if it is on- 
reservation, we think that probably a Federal approval require- 
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ment should apply and then we can address the consolidation issue 
you just raisea. 

The Chairman. Thank you. 

Senator Inouye. 

Senator Inouye. Thank you very much. 

^rst, I would like to apologize for being late. Second, I wish to 
commend my colleague, Senator Bingaman, for introducing this 
measure. 

Mr. Secretary, as 1 walked in, you were talking about the need 
for probates being eliminated. Would this mean that wills, estates, 
and trusts will not be probated? 

Mr. Cover. No, sir; a good many of the probates we do now are 
for very, very sm^ interests in land, and usually interests that are 
worth a tiny h-action of the cost of the probate. When we purchase 
these small interests, we do not have to probate the estate at a 
later date and we realize considerable savings by paying the owner 
now for their land, or for their small interest in land, and then we 
only probate trust estates. So if there is no trust estate, we are not 
a of the probate process. 

^nator Inouye. You have testified that this bill be amended to 
make certain that 26 U.S.C. automatically attaches to lands which 
are purchased in fee by tribe if those lan^ are within the reserva- 
tion. 

Mr. Cover. Yes, sir. 

Senator Inouye. Could this amendment work to the disadvan- 
tage of Indian tribes that have lands located outside the reserva- 
tion? 

Mr. Cover. Certainly it could in some unanticipated cir- 
cumstance. If a tribe wants the protections of Federal approval for 
lands off the reservation for whatever that is worth, they are free 
to apply to have it taken into trust. We certainly would not want 
to deny them that opportunity. 

On the other hand, when the land is located off-reservation; not 
everything that a tribe owns should be in trust. And the reason it 
shoiild not be in trust is that it should not be subject to our ap- 
proval. They ought to be able to do what they choose with it in a 
much easier way than they do now. So the idea here is to sort of 
draw a line between the Federal authority that exists and tribal 
autonomy. We think an obvious dividing line is the reservation bor- 
der. 

Senator Inouye. So it could work to a disadvantage and it would 
be up to the owner for the disposition? 

Mr. Cover. That’s right It would be up to the tribal owner who, 
again, would be free to have the Federal protection apply by asking 
us to take it into trust. 

Senator Inouye. In looking over the testimony of other wit- 
nesses, they suggest that before the Department is allowed to pur- 
chase Indian lands lentUng pn^rams be in place to encoura^ indi- 
vidual owners to consolidate their interests. Would the administra- 
tion view this amendment as being proper and authorize a lending 
promm? 

Mr. Cover. Senator Inouye, we would not support such an 
amendment, which is not to say that we would oppose the legula- 
tion if it were so amended. Let me just make that clear. We think 
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a much better idea is to consolidate ownership in the tribe. The bill 
does contain provisions that ease transactions between the owners 
of a particular allotment so that deeds are more readily available 
and other transactions are more easily done between the various 
owners. ^ ^ey are free to consolidate in that way. 

We do not think, thou^, that it is the best policy to allow indi- 
viduals to buy up other interests because the whole point and the 
whole underlying principle of our efforts are to reconsolidate tribal 
land bases, not the individual land bases. 

^nator Inouye. The Intertribal Agricultural Council rec- 
ommends that they be authorized to create holding companies to 
consolidate these fractionated lands, 
you in favor of that? 

Mr. Cover. We think that is much more favorable than consoli- 
dating it in the ownership of individuals. Thev are free right now 
to create holding companies and consolidate meir management of 
individual parcels. We certainlv do not oppose that for any reason. 

Our only objection to what the individuals do is that, pven that 
there is only a limited amount of Federal monev, and it will be 
Federal money that finances these acquisitions, uiat we think the 
priority ought to be in purchases of land for the advantage of the 
entire tribe rather than the individual. 

Senator Inouye. And vou are testifying that holding companies 
are presently authorized? 

Mr. Cover. They are available. The allottees are certainly firee 
to make agreements smou each other that will allow somebody 
else to manage their land. Tnere still has to be BIA approval of any 
transaction involving the property, but the allotted are free to 
make amements among tnemselves governing the disposition of 
the land as well. 

I would assume a holding company would be an available ar- 
rangement. 

Senator InoUYE. You would approve the transfer? 

Mr. Cover. If it were up to me, 1 certainly would. 

Senator Inouye. There sue other testimonies suggesting that the 
problem of this fi^ionated land has been aggravated by the fail- 
ure of the BIA to promulgate retpUations to implement the Consoli- 
dation Act. Are relations published? 

Mr. Cover. I think the safest thing for me to do is to respond 
in writing. We should take a careful Took at it to make sure that 
we have not overlooked something. We will supplement that an- 
swer in writing. 

Senator Inouye. You would not be against the Bingaman sliding 
scale solution, would you? 

Mr. Cover. No; we would not be gainst it We would prefer the 
51 percent approach, but the administration would not oppose the 
bill in its current form. 

Senator Inouye. Thank you veiy much. 

The CiiAlRMAN. 1 would think that regardless we would need one 
or the other for all the tribes. 

We will go in order of appearance. 

Congressman Udall, did you have any questions of the Under 
Secretary? 
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Senator Bingaman. Mr. Chairman, 1 need to get back to my of- 
fice. Coxild 1 be excused? 

The Chairman. Absolutely. Thank you for appearing before us 
today. 

Senator Bingaman. I appreciate the chance to testify very much. 

The Chairman. Congreuman Udall. 

Mr. Udall. Thank you, Senator Bingaman, for your leadership 
on this. It is a pleasure to work with you on it 

As you know, the 2 percent escheat provision has been held un- 
constitutional in ^th the Hodel case and the Yupai case. I was 
wondering how you deal with that provision in this current bill and 
how you address the constitutional issue to make sure that the 
same does not happen this time aroimd. 

Mr. Cover. Now you have asked me a legal question and 1 am 
going to pass it on to my lawyers here. [Laughter j 

Mr. Nordwall. Mr. Chairman, when the original version of the 
Indian L^d Consolidation Act was enacted, the Irving v. Hodel 
case was already in progress. Congress amended the act and the 
Supreme Ckiurt never had an opportunity to look at the second ver- 
sion of the act until several years later. But one of the things that 
it did do in the ori|dnal case was that in the last paragraph it 
issued some suggestions as to what might make the act constitu- 
tional. 

Among those things are providing notice. The original act did not 
provide notice. It was made effe^ve immediately. This Act re- 
quires the Secretary to notify the allottees within 6 months of the 
provisions of this Act, then it gives them an additional year and a 
naif to write a will or take other action in order to prevent this 
land from escheatii^. 

The other thing in the original Act that the Court found uncon- 
stitutional was that it completely prohibited any device or dissent. 
Even if you wrote a will, if the land was less than 2 percent, it still 
escheatM. This act does not do this. 

l^e other thing that thin act does that is a mqjor difference is 
that this act provides a means for them to dispose of those 2 per- 
cent interests oecause the act requires that the Secretary, in imple- 
menting the land acquisition program, give preference to acquiring 
^ose 2 percent interests. So an allottee will have notice and he 
vrill have an opportunity to write a will. If he has no heirs and does 
not want to write a will, he has an opportunity to sell it to the Fed- 
eral Government. 

Only if he fails to take any action and it is less than 2 percent 
will it escheat and the Supreme Court opined in the last paragraph 
of Irving that that was probably okay. 

1 think that the committee, when they wrote that provision, were 
very cognizant of what the Supreme Court bad said in the original 


case. 

Mr. Udall. Thank you. 1 think that is a very clear statement. 
I think vou have addressed the issue I wanted to. 

Thank you and 1 rield back any additional time. 

The Chairman, dongressman Inslee? 

Mr. Inslee. I appreciate that. 

Has the Supreme Court ruled on any sort of similar inheritance 
issue, not necessarily involving tribes or otherwise? Have they 
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passed on a similar tvpe of issue, that as long as you gave notice 
and opportunity to solve the problem we are going to okay removal 
of a property right? 

Mr. Norowall. There were some very old tum-of-the- century 
Supreme Court cases that basically held that inheritance was a 
purely statutory right, that in the common law there was no inher- 
ent right to inherit property. 

They seem to have modined that slightly in Irving. There was an 
earlier case involving, I believe, the Yakama Tribe where there are 
about eight or nine special heirship statutes in existence. The In- 
dian Land ConsoUdation Act was intended to be a generic statute 
BO that Congress did not have to pass specific statutes for each 
tribe. They held in that case that this type of escheat provision was 
constitutional. They didn't really discuss what the distinctions were 
between the earlier case and the case in Irving. They just said that 
the present version of the act that totally prohibited either willing 
property or leaving it through intestacy was unconstitutional, that 
there had to be some mechsmism and a little bit of flexibility. But 
there had been some earlier cases. 

Mr. Inslee. What has been the experience — and I really appre- 
ciate the efforts being made to solve this huge problem. I can un- 
derstand how big a problem it is. But have there been many in- 
stances where people have objected to leases, say, on relimous 
grounds? Have we nm into situations where tribal members nave 
really — maybe they are one out of 8 or 15 owners — but is there a 
religious context to this where people might, on a religious basis, 
obiect to mineral extraction? Is that an issue? 

Mr. Cover. I have not heard any such objections, except sort of 
in the broad sense that some people, including some Indian people, 
believe that any sort of development of property of that type, any- 
thing that is invasive, or anything that is potentially polluting 
shoiild not take place. Whether one describes that as a religious 
view or a philosophy is unclear. 

The laiger problem the bill is actually designed to address is not 
a dissenting owner, someone who does not want to lease. It is real- 
ly designed to deal with the fact that finding all the owners on any 
given parcel quite often is simply impossible. 

Remember that a lot of these interests are owned not just by In- 
dians who live there on the reservation. Frequently they are either 
off-reservation or they are not Indian. Many non-Indians own inter- 
est in this land, and to them, we have almost no chance of finding 
them unless th^ happen to reside on the reservation. 

Mr. Inslee. Tnank you. 

Thank you, Mr. Chairman. 

The Chairman. I would think if there is any kind of religious 
concern, it would not be based on consolidating, it would be based 
on what the land is go^ to be used for afierwm^. 

Thank you. Mr. AUistant Secretary, for appearing today. Again, 
congratulations on how well this pilot project is working and I look 
forward to working with you, as I am sure the full committee does, 
in trying to expand this through this bill. If you have any sugges- 
tions on how to make a pretty good bill a better bill, we certamly 
would appreciate it 
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Mr. Cover. Thank you, Mr. Chairman. Again, we commend the 
committee on the bill and look forward to working with you. 

The Chairman. We now go to panel two, which will be comprised 
of Ross Racine, Natural Resources Director, Intertribal A^culture 
Council, Billings, MT; Delmar Poncho Bigby, Indian Land Working 
Group, Harlem, MT; Roxane J. Poupart, L^d Management Direc* 
tor, Lac du Flambeau Band of Lake SuMrior Chippewa Indians, 
L^c du Flambeau, Wisconsin; Ben Black ^ar, Executive Director, 
Tribal Land Enterprise, Rosebud, SD; and Shenan R. Atcitty, Es- 
quire, Nordhaus, Haltom, Taylor, Taradash and Frye, LLP, Wash- 
in^n, DC, on behalf of Shii Shi Keyah Association. 

V^en we do the hearings here — for those of you who have not 
been before the committee before — we give quite a bit of latitude 
to the witnesses from the administration or to other Members of 
Congress, but we ask other people who are testifying to confine 
themselves to about 5 minutes of testimony and turn your complete 
written testimony in where it will be included in the record. When 
that red light turns on, it is time to let another person who is testi- 
^nff have the microphone. 

^th that, we will start with Ross Racine. Welcome to the com- 
mittee. 

STATEMENT OF ROSS RACINE, NATURAL RESOURCES DIREC- 

TOR, INTERTRIBAL AGRICULTURE COUNCIL, BILLINGS. MT 

Mr. Racine. Thank you, Mr. Chairman. Thank you for the oppor- 
tunity. 

1 really want to focus my testimony this morning on two areas. 
One, thinps that are in place today and the effects of the fraction- 
ation problem. At the closure, I want to illustrate a document I 
have already provided to the hearing clerk. 

Let me stall by saying that we do not have approval of tribal 
land consolidation plans and those were brought about as an effect 
of Uie Indian Land Consolidation Act The second piece of legisla- 
tion which addresses and recognizes tribal authority in laying out 
what depicts a migori^ interest is already within Public Law 103- 
177. I urge you to avoid confusion or even conflict between two 
laws by enacting first that Public Law 103-177. 

Let me get on with the effects. The effects of the fractionated sta- 
tus of ln£an allotted land is most keenly felt by the individuals 
who actually own shares in this land, usually referred to as the al- 
lotted landowners. Owners of fractionated lands retain little or 
none of the benefits of ownership usually attributed to landowners 
in their societv. A fractionated owner cannot clearly identify or lo- 
cate their holdings, cannot make beneficial use of it without the di- 
rect involvement of other owners and the Federal Government. 
They have no actual equity position in the land for borrowing or 
net worth purposes and cannot directly access USDA farm pro- 
grams on tneir own behalf. They have virtually no direct involve- 
ment or authority in its management or use, except as granted by 
the Federal Government on an individual basis. 

As stated almost 60 years ago, these landowners are reduced to 
the status of destitute, absentee landowners vnth minimal returns. 
Perhaps worst of all, the mismanagement of this one remaining 
valuable asset of Indian nations is the one place in American soci- 
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ety where the phrase “m^ority rules” does not apply. The owners 
have become embittered and antagonistic toward tne Federal trust- 
ee who is responsible for the control of their lands. 

Economic Mnefits to landowners and the community at large are 
minimal. Landowners receive small lease payments proportional to 
their ownership share, which are paid by the lessee to tne BIA and 
redistributed tnrough Treasury to the individual landowners. Be- 
cause lease income is divided among many separate owners, even 
the lease rates well over the apprai^ value result in little mean- 
ingful income to the owners. These Treasury checks, while small, 
are also the primary reason that nearby communities mistakenly 
believe that Indian people are subsidized in some unique fashion 
by the Federal Government. 

The ownersl^ shares are also worthless as collateral for loans 
or mortgages. The value of products produced on the land accrue 
to the iMsee — frequently a non-resident of the reservation — and 
those funds are not available to build the reservation’s economic 
base. 

In short, the leasing of millions of acres of fractionated lands 
makes little or not contribution to the economy of the local commu- 
nity. Off-reservation rural areas income from land has been the 
basis for the developing of thriving communities based on service, 
merchandising, and management of the land-based assets. In In- 
dian country, land has pr^uced none of these generally accepted 
contributions to community. 

In addition to the absence of contribution to reservation commu- 
nities, this problem diverts funds and resources from other critical 
needs. The increasingly complex administration of fractionated 
heirship lands to divert limit^ resources from the positive con- 
tribution of land management and economic and social develop- 
ment to a custodial momtoring will continue a worsening situation. 

A good example of this is the expenditure or investment in the 
trust asset accounting management system, which is more than the 
total resource management budget of the present administration. 

A large portion of the remaining Indian reservations and re- 
stricted Indian lands in Oklahoma were established by treaty proc- 
lamation and law to provide homeland and perpetuity for Native 
Americans in return tor certain concessions of land, mobility, and 
resources. These homelands were then divided by the trustee, 
granted to individuals, with the remainder opened up for home- 
steaders in manv areas. Those lands not homesteaded were re- 
tained communally by the tribe and have become fractionated to 
the degree that they contribute no benefit to tribal homeland. 

The ideas of homeland wherein the tribes continue to reign in 
their traditional role is completely undercut when the tribe and its 
members can only react to Federal non-management of their dwin- 
dling assets because there are no true owners and they cannot 
make direct or beneficial use of their assets. An additional effect 
is the impact on the relationship between an individual and their 
ancestral roots, the tribe. In some instances, landowners living 
away from the reservation may consider their land holdings inher- 
ited from their ancestors as their mmor family, emotional, and cul- 
tural tie to their tribe. The fact t^t their hol^gs are small, 
fractionated, and unidentifiable does not diminish this tie with 
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their rooU and complicates the efforts to solve this problem by tak- 
ing or escheating small interest. 

Mr. Chairman, I have submitted another document that address- 
es holding companies. We do not have that ability today, and I ask 
you to inaude the authorization. 

The Chairman. We have a copy of that authorization and your 
letter, too. That will be included in the record. 

Mr. Racine. Thank you very much. 

[Prepared statement of Mr. Racine appears in appendix.] 

l^e Chairman. We now go to Mr. Bigoy. 

STATEMENT OF DELMAR *T>ONCHO» BIGBY, INDIAN LAND 
WORKING GROUP, HARLEM, MT 

Mr. Bigby. Thank you, Mr. Chairman. 

My name is Delmar Poncho Bigbv. I am a member of the Assini- 
boine Nation of the Fort Belknap Indian Reservation in Montana. 
I am also here primarily as the cnairman of the Indian Land Work- 
ing Group, which is an ad hoc committee of dedicated, concerned, 
interested Indians throughout the United States from all walks of 
life. 

Mr. Chairman, you have heard statistics from the BIA. That is 
how we in Indian country perceive the bill before you now, strictly 
an administrative budget process. There is nothing in that bill that 
I see that deals with the real people Involved — tne impact to the 
people. Reservations were created by Congress for people. It was 
not created for the BIA. The reservations were created for Indian 
nations to have a place to call home. 

Homes do no good to a government Government does not live in 
homes. People live in homes. Children live in homes. Grandfathers 
and grandmothers live in homes. Government does not live in 
homes. 

Land is about people. Without land the people die. Without a 
place to live the p^ple die. Without a place to go back to, to have 
their roots, to have their culture, their spirit — it all relates to the 
land. Ever^hing I have ever seen come out of the halls of Congress 
and through the BIA have been geared toward the land user— ev- 
er^hing — nothing for the landowner, the individual. 

^e bill before you proposes an acquisition program for tribal 
governments. The bill completely ignores the needs of the individ- 
ual — the people who need tnis land for their homes and their liveli- 
hoods. 

So as a private citizen, as a member of the Assiniboine Nation, 
as the chairman of the Indian Land Working Group, we oppose the 
Bureau’s process for acquisition in the name of trioes for land con- 
solidation because it is strictly a budgetary, administrative process 
that completely ignores the needs of the people that are so directly 
ejected by this lemslation. 

We need hope for our people. The only hope they can have is to 
achieve the American dream. The American dream consists pri- 
marily of a home, a place to raise your children, and a way to reed 
your family. Without this hope, there is no futture. Without the fu- 
ture, there are no people. We need consideration for the individuals 
in this process. 
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The Fort Belknap Indian Reservation in 1984 developed a land 
consolidation plan. In 1993, we developed an alternative to the Ada 
Deer proposal. Even though my grandfaUier was the representative 
of the AMiniboine Nation of the Fort Belknap Allotment Act in 
1921, he saw the future for individual ownership. I see the impact 
of in^vidual ownership. 

I regret that I did not bring the map that shows the fee patent 
lands within the Fort Belkimp Indian Reservation which is a 
closed reservation. It was not open to homesteaders. We for^t that 
the economics, the dreams that people have — ves, we need the tribe 
as a safety net, but we also ne^ the individual entrepreneurship 
to be able to develop our economies within the reservation. That 
comes from the individual. It does not come from the Government. 
Government assists the individual. But it is the individual that 
makes that economy. We need consideration for the individual in 
this whole process. 

Throughout the history of the Indian nations, treaties have been 
enacted Congress and simed by president that deal with build- 
ing up the civifization for Indian people so that they can achieve 
the Ainerican dream. Without the proper appropriations and the 
spmt of the treaties — not the spirit of the words in there, but the 
spirit of the treaty that is behind the words — if the Congress were 
to fulfill their commitment made to my forefathers and my 
foremothers that they would assist them to be able to achieve the 
American dream, we would not be here. We would not be approach- 
ing the Congress on an annual basis asking for assistance for our 
facies and our homes. If Congress were to fulfill the spirit of the 
treaties that our forefathers made, we would not be here. 

Mr. Chairman, 1 thank you for hearing these words. And that is 
all I have to say at this time. 

[Prepared statement of Mr. Birty apMars in appendix.] 

The Chairman. Thank you. We will nave some questions for you 
in a moment. 

We will go now to Ms. Poupart. 

STATEMENT OF ROXANE J. POUPART, LAND MANAGEMENT DI- 
RECTOR, LAC DU FLAMBEAU BAND OF LAEE SUPERIOR 

CHIPPEWA INDIANS, LAC DU FLAMBEAU, WI 

Ms. Poupart. Thank you, Mr. Chairman and members of the 
committee. 

My name is Roxane Poupart and I am the director of the Tribal 
Land Management Department for the Lac du Flambeau Chippewa 
Tribe of Wisconsin. I am here as the representative on behalf of our 
tribal government to provide this committee with information on 
how the land consolidation pilot project, that is being implemented 
by the BIA, is working for us. 

Lac du Flambeau is one of three reservations selected to partici- 
pate in the pilot project for fiscal year 1999. I would like to go on 
record at this time tnat I am not prepared to comment on the bill 
that is on the floor. The tribe needs ample time for review, con- 
sultation, and commentary. 

The Lac du Flambeau Indian Reservation is located in north-cen- 
tral Wisconsin approximately 180 to 300 miles away fh>m any 
m^or metropolitan area. If you would refer to exhibit A, that will 
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illustrate the typical checkerboard ownership status for our res- 
ervation. 

Lac du Flambeau, as the two other bands, consist of allotted land 
having been made in the 1850*s, well before the enactment of the 
Gene^ Allotment Act of 1887. Fractionations on these reserva- 
tions are the most severe examples in the Great Lakes area, as 
previously illustrated by Mr. Gover. Lac du Flambeau has not re- 
ceived a specific amount under the pilot project, but to date the 
BIA have expended $700,000 toward acquisitions for our tribe. 

In addition to the pilot project, the tribe has worked diligently 
in its own efforts to reduce the severe problem of fractionation. In 
fisc^ year 19^, the tribe appropriated $1.5 million under two sep- 
arate referendums to acquire allotted and fee lands. 

The strongest and most effective part of the pilot project is that 
it has enabled the tribe to reestablish their land base, which had 
been decimated by the allotment policy. By 1966, approximately 25 
percent 29,101 acres of our original land base was allowed to be- 
come alienated and is currently owned by non-band members. 

Many of the allotments that have left Indian ownership include 
our most desirable shorelines around the lakes. To date, the tribe 
has reestablished 1,181.09 allotment acres. This includes the acqui- 
sition of two entire allotments within our designated wildlife area. 
Exhibit B identifies the allotted land ownership data for Lac du 
Hambeau. 

Fractionated ownership of Indian lands is a problem that not 
only threatens the administrative ability of the BIA, it makes uUli- 
zation of the lands very difficult and sometimes impossible. Exhibit 
C is an example of an attempt to consolidate several parcels under 
the pilot project. To make this a viable unit, it is time to take this 
consolidation attempt one step further and acquire those fractional 
interests greater than 2 percent. 

There are on^ a few residential leases on allotted lands in Lac 
du Flambeau. The allotment land base has some choice lake shore, 
but is predominantly forested back land and undeveloped. To re- 
coup proceeds from these inherited land interests, as outlined in 
the pilot project appropriation language, may be far reaching. For 
example, the Bureau acquiring an 80-acre allotment from 12 heirs 
representing 1 percent total undivided interest in the parcel gen- 
erates zero income. The number of heirs are still too numerous to 
get the required approval for a lease, and any damages received 
from a right-of-way may have been waived or already disbursed. 

Under the forest management plan, the next timber sale and im- 
provement project is not anticipated for another 10 years. If the 
parcel is not generating income, how and when will income be gen- 
erated? It is not clear, nor has the tribe been consulted on how to 
address the economics of these acquisitions. 

Another concern we have is the time period of these title trans- 
fers to the tribe. It is not clear whether mis process will take days, 
months, or years. CHher areas of encountered dilemmas have bwn 
in the transition of payments to tribal members, confusion when 
payments would be received by members, denial of certain land 
payments, breakdown in communication and consultation with the 
tribes, and the regression to the old method of processing land 
sales. 
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Under Public Law 93-638. the tribe currently contracts certain 
real estate fVinctions of the BIA. Our land management program 
currently has a staff of three that provides real estate services and 
routinely prepares and processes trust and fee title conveyances. 
The knowled^ and administrative experience of our department 
has positioned the tribe to administer the consolidation pilot pro- 
gram. 

The tribe supports the consolidation pilot project and rec- 
ommends funds be appropriated in fiscal year 2000 to continue the 
project’s objectives in reducing fractionation of Indian lands. The 
tribe strongly ui^es that new allocation language and criteria for 
the pilot project allow tribal governments the authority to admin- 
ister the pn^ram — in addition, acquire interest greater than 2 per- 
cent within a designated time, and allow Indian individual land- 
owners acquisitions for consolidation concurrent with tribal land 
use plans and acquisition plans, thereby creating greater opportu- 
nities in land utilization tor new housing development, economic 
development, and enhancement and management of their natural 
resources. 

In conclusion, on behalf of the tribe, I appreciate the time of the 
chairman and the members of the committee to allow us to express 
our concerns and recommendations regarding the pilot project. 

[Remarks given in Native tongue.] 

[Prepared statement of Ms. Poupart appears in appendix.] 

The Chairman. Thank you very much. 

Mr. Black Bear. 

STATEMENT OF BEN BLACK BEAR, EXECUTIVE DIRECTOR, 
TRIBAL LAND ENTERPRISE, ROSEBUD, SD 

Mr. Black Bear. Thank you, Honorable Chairman Ben 
Nighthorse Campbell and the memlwrs of the Senate committee. I 
also bring greetings from the tribal chairman to the House Re- 
sources Committee as well. I have a written statement that I have 
submitted. 

My name is Ben Black Bear. I am the executive director of Tribal 
Land Enterprise. 

The honorable chairmen, Senator Ben Nighthorse Campbell, and 
I have something in common. We are both mentioned in a book 
that iust came out called ’’Little Big Horn Remembered”. I feel 
greatlv honored to have been included in there with Senator 
Nightnorse Campbell. 

Basically, what I want to say— first of all. I brought with me the 
acting chairman of Tribal Land Enterprise, Ed Charging Elk, who 
is sitting back here. I would like to request that we be given the 
opportunity to submit additional testimony. 

The Chairman. We normally extend the comment period for 2 
weeks. 

Mr. Black Bear. So my comments are pretty much limited. Trib- 
al Land Enterprise— I guess we are in the same business as the 
legislation and the amendment is attempting to do, and that is to 
r^uce the fractionation problem on the reservations. On the Rose- 
bud Reservation, we have TLE, which is a subordinate organization 
of the Rosebud Sioux Tribe, and we have been in existence for 56 
years now. We have been reducing the problem of fractionation on 
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the Rosebud Reservation. If we continue at the same rate at which 
we are going right now, without any change at all, it will take us 
an estimated 22 years and about $43 million to eliminate the frac- 
tionation problem. 

We have submitted some attachments to our testimony that give 
you some figures within the last 3 years about our acquisition of 
fractionated interest. In there we do indicate some of the 2 percent 
lands, which is one of our priorities. It is not the only priority, but 
it is one of our priorities to buy out less than 2 percent ownership 
from elders. I tmnk the priority is to purchase from elders in the 
tribe. Incidentally, we also purchase from anybody who has 
fractionated interest, not just tribal members. 

One of the points I would like to make — the issue of the escheat 
in the 2 percent — like I said, TLE has been dealing with that with- 
out having to do that [escheat]. When the originm legislation was 
proposed in 1983, we submitted some comments indicating that we 
are t^ing care of that particular problem and the escheat provi- 
sion was not necessary because we felt that it was not just an eco- 
nomic issue. With a lot of our people there are other issues that 
are sort of important. The attachment to the land — it does not mat- 
ter how small the fractionated interest is — the fact that they own 
interest on the reservation sort of gives them a tie to the reserva- 
tion. llie^ may be scattered all over the Nation, but thev always 
have a tie to the reservation because of the fact that they own 
something on the reservation. 

We take those kinds of things into consideration, so we make an 
effort to deal with it on a person-to-person or people level. I concur 
with Poncho Bi^y in that it is a people issue to us. To those of 
us who are on the ground, on the reservation, it is a p^ple issue. 
We have heard the Assistant Secretary’s testimony earlier and feel 
that there was a lot of emphasis on the governmental aspect and 
on the economic aspect. To us from the reservation, it is a lot more 
than that. It is a people issue. That is the emphasis I would like 
to make. 

In our case, Tribal Land Enten>nse has been dealiM with it for 
many years and has dealt with it as a people issue. The organiza- 
tion is a tailor-made organization to the reservation dealing with 
the problem of fractionation. 

1 submit that and again I would like to submit additional com- 
ment later on. 

Thank you. 

[Prepared statement of Mr. Black Bear appears in appendix.] 

T^e Chairman. Thank you. 

We wi]] finish up with Ms. Atcitty. 

STATEMENT OF SHENAN R. ATCITTY. ESQUIRE, NORDHAUS, 

HALTOM, TAYLOR, TARADASH AND FRYE, LLP, WASHING- 
TON, DC, ON BEHALF OF SHU SHI KEYAH ASSOCIATION 

Ms. Atcitty. Good morning, Mr. Chairman and Mr. Vice Chair- 
man. Thank you for the opportunity to testify before you today. 

My name is Shenan Atcitty. I am an attomev with the Nordhaus 
Law Firm in Washington, DC. We are general counsel to the Shii 
Shi Keyah Allottees Association, which is the premier organization 
representing Navqjo allottees. 
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The Shii Shi Keyah Allottees Association supports S. 1315 and 
appreciates Senator Bingaman's efforts and his attempt to address 
some of the issues concerning the Nav^o allottees. The member- 
ship is scattered throughout the four comers region. Mainly this 
bill addresses the issues in the New Mexico portion of the Nav^o 
allottments. 

Although the allottees own the beneficial interest to the minerals 
underlying their properties, for years they have been prevented 
from realizing the benefits of their lands. One problem has been 
the failed allotment policy by the Federal Government. The second 
problem has been the deliberate actions of the Federal Government 
to prevent the allottees from realizing the property rights they 
should have had under these allotments. 

Like many tribes and tribal peoples in this country, the Nav^o 
allottees and the Nav^o people’s nistory is a sad one, but it has 
to be recognized and acknowledged. In the 1860’s, our people were 
living on our lands peacefiillv before the U.S. Army began war on 
our people, herded our people, and forced us on a Ions walk to a 
desolate area of the country in southern New Mexico. We were in- 
carcerate there for years. Alter accepting the terms of a treaty with 
the United States, we returned back to portions of our original 
homeland. 

Unfortunately, some of the Nav^os who resided on their original 
territory were not included in the newly established reservation 
boundaries. They experienced an encroachment and were threat- 
ened by the non-Indian settlers who wanted their land and their 
resources. 

As a result, the Federal Government expanded the territory of 
the Nav^o Reservation to include the areas where these Navtgos 
were residii^. Consistent with the allotment policies in the early 
1900’8, the F^eral Government immediately Mgan allotting those 
lands out to the individual Nav^os. Before the allotment process 
was complete, the reservation was reopened and the surplus lands 
not allotted were restored to the public domain for non-Indian set- 
tlement. 

And to add insult to injury, the Federal Government immediately 
claimed ownership to the allottees’ minerals. We believe that this 
was an illegal claim of ownership, that the relevant statutes did 
not authorize the claim to those minerals. However, the Federal 
Government did do so and made leases with companies on Navajo 
lands for coal, uranium, oil, and gas. The proceeds or royalties of 
those leases were exclusively paid to the Federal Government and 
the State government. 

The Navnjos were often forced to move off their lands in favor 
of the exploration. These people eventually filed lawsuits against 
the United States and ultimately prevailed in their litigation. So 
even after years and years of fighting against policies and actions 
of the Unit«M States, the allottees are still facing barriers in realiz- 
ing the economic benefits of their lands. Ironically, this area is one 
of the wealthiest in natural resources on this continent. It sits on 
the San Juan Basin and yields enormous wealth to non-Indian 
companies, the State, and the Federal Government. 

Through S. 1315, the allottees are seeking to get some measure 
of economic benefit from their land. We feel strongly that the grad- 
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uated approach, as set forth by Senator Bingaman, be respected 
and be honored by Congress and be allowed to go forward. We ne- 
gotiated these provisions with Senator Bingaman for a year and we 
believe it gives respect and accord to Nav^o values of avoiding con- 
flicts, and creating harmony among the families. We do not see this 
as an ultimate, permanent solution. We see this as a temporary 
one that will allow these properties to be developed and the pro- 
ceeds to rightfully return to the Nav^o owners. 

Furthermore, we are exploring options with Senator Bingaman 
on a family trust concept, which would allow the families to create 
a trust to be administered by a competent financial trustee to make 
decisions on behalf of the trust, for the benefit of the people. We 
will be seeking more input from Senator Bingaman and nx>m finan- 
cial institutions on this concept. 

In closing, I would just like to point out that the time is now for 
the United States to end its agmression against Nav^o allottees 
and to begin working cooperatively to address the important issues 
that are facing them. 

I also request that my statement be included in the record. 

The Chairman. Without objection, your prepared statement will 
apjMar in the record. 

[Prepared statement of Ms. Atcitty appears in appendix.] 

The Chairman. Thank you. 

Before I ask a couple of questions, I would like to tell this panel 
that to my knowled^ nobcMy on this committee has ever justified 
the poor treatment the U.S. Government gave toward Indian peo- 
ple in their historic relationship. In fact, ^nator Inouye and I and 
a number of other members ot the Senate have spent a good deal 
of time trying to rectify it as well as we can, knowing full well that 
we cannot put everything back together the way it was in pre-colo- 
nial times. But I know sometimes Indian people come in here to 
testify and are justifiably very upset, and they often see everybody 
back here as the enemy. But there are a number of us who work 
very, very hard for Inman people, and two of us are sitting right 
here. I want you to know that. 

I want to also ask everybody on the panel. Have you read the 
biU? You know on page 21, lines 17 throu^ 22, under section 218. 

It is the policy of the United States to encoursM and assist the consolidation of 
land ownership thn>u^ transactions involving individual Indians in a manner con- 
sistent with the policy of maintaining trust of allotted lands. 

Ms. Poupart, how do you consolidate land owned by dozens, if not 
hundreds, of people unless you do work with the individuals, some- 
how? I know, too, that Indian people do not always agree on a piece 
of land. One may want to plow it up and put a pasture in or raise 
hay, and another may think that is an absolute sacrilege because 
their religious beliefs might be that you do not touch that land. 

The Bureau testified that in this pilot project thev did not seem 
to have problems with the individual owners of the land, it seemed 
to be flowing pretty well. 

Did you have much disagreements about what the future land 
use mi^t be under this consolidation program might be? 

Ms. Poupart. We did have some feedback from the individual 
members that inquired about the pilot project. Their concerns are, 
Do we sell, or 
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The Chairman. Were they concerned about whether they were 
going to get paid? Or what the future use of the land may be? 

Ms. POUPART. The future use was the concern of some individ- 
uals. 

The Chairman. How did you handle that? 

Ms. PouPART. We explained to them that development would not 
occur, hypothetically shaking, if development were to occur that 
we were going to develop the area within a land-use plan and the 
pe^le or the tribe have the opportunity to comment on that plan. 

Tne Chairman. Mr. Black Bear, you have had a lot of experience 
with that. Did you find this a problem in the many instances you 
have worked with this? 

Mr. Black Bear. I do not recall any particular problem in terms 
of acquiring the land. I think one of the expressions that we keep 
hearing is that even though TL£ provides the opportunity for indi- 
vidual members to consolidate their fractionated land holdings — 
and they do have the opportunity to do that through the proCTam — 
one of the things that we usually hear is that they would also like 
to get the land assignment — where the tribe owns the land and it 
just gets assigned to them. There have been expressions that they 
would like to get the land exchanged as allotted land, sort of like 
trust deed acquisition. 

That is one of the expressions we get from individual landowners 
who have fractional interest. They want to consolidate their hold- 
ing in allotted status, I ^ess. 

The Chairman. Mr. Black Bear, we have tried these pilot pro- 
grams and they seem to be working well — at least generally, with 
a few minor glitches — what criteria should the Department use in 
deciding whicn tribe should receive funding for land consolidation? 
There are a lot of tribes that may be interested in this. 

Mr. Black Bear. One of the thoughts we had was that if there 
are trills that are able to deal with the fractionation problem and 
have made attempts — I guess — and in consultation with the 
tribes — I guess that is one of the points I wanted to emphasize 
also. It is important to consult with the tribes and the people out 
there who are being directly affected. 

I think groups like that would benefit greatly. 

The Chairman. You probably know one of the problems we 
face — and certainly the Bureau faces, too— is that they deal with 
the elected representatives of the tribe, which are generally the 
tribal council — but many times the people who elected that tribal 
council then find themselves in disagreement with the very people 
thev elected. When we try to make something fit, in negotiating 
with the tribal councils, we end up with a backlash from individ- 
uals within the tribe because we did not listen to them. So it 
makes it very difficult for us and for the Bureau. 

Mr. Black Bear. Yes; I understand that. 

The Chairman. I might also mention — thank you for mentioning 
that book by Herman Viola — the groundbreaking for the Indian 
memorial at the battlefield is going to tidce place November 11, just 
next week. I wasn’t sure if you were aware of that. 

Mr. Black Bear. No; 1 was not aware of that. Wonderful. Thank 
you. 
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The Chairman. The bill was passed 10 years ago, and Senator 
Inouye and I both worked very hard on that bill. It was a long time 
in coming — getting the designs and support of the tribe and so on. 
But you might be interested in attending that groundbreaking 
event. 

Mr. Black Bear. Yes; thank you, Mr. Chairman. 

The Chairman. Mr. Bigby, as near as I can tell in listening to 
both Assistant Secretary Cover and Ms. Poupart, they are trying 
to deal with individuals — with people, as you mention it. 

How would you make this a better bill so that we deal with peo- 
ple. You seem to be opposed to the bill if we are dealing with tribes 
as opposed to individual people. Please clarify that and tell me how 
we deal more with individual people’s concerns in this bill. 

Mr. Bigby. Thank you, Mr. Chairman. I was hoping that I could 
expound on that comment. 

Fort Belknap has had a land acquisition program now since the 
mid-1930’8. It has been a very successful program, a revolving cred- 
it program where we borrow money from the U.S. Government and 
then repay it. Fort Belknap is one of the few tribes in the Nation 
that has a viable revolving credit program. 

If this Congress were able to appropriate sufficient money, then 
we can expand our program as it was envisioned to include individ- 
ual acquisition. At the present time, if I am the owner of a undi- 
vided interest, and I wish to consolidate in a tract of land, I have 
no place to go for financing. So out of desperation, pwple will sell 
to the Bureau. They will sell to the Bureau. They will sell to the 
tribe. They will sell to anybody who has the money to buy from 
them. 

That is my objection to the Bureau program. They are creating 
a sale process to where they are the only buyer. There are no op- 
tions for the individual. In 1994, we have Fort Belknap's alter- 
native to the Ada Deer, which was incorporated into the draft bill 
by the Indian Land Working Group to provide for a mechanism for 
individuals to consolidate with a loan and a grant process. That is 
my objection to the Bureau process. 

The Chairman. So basic^ly you are saying that we should ap- 
propriate money to loan to in^viduals to buy out the other individ- 
uals. Is that correct? 

Mr. Bigby. Yes; as part of the process. I will provide you with 
our alternative so that you can see that it is a two-pronged ap- 
proach, both tribal and individual consolidation. 

The Chairman. Senator Inouye, while I mull that around a little 
bit, do you have any questions? 

^nator Inouye. Before I ask, I just want to make a comment. 
In order to get a meaningful amount appropriated for such a good 
purpose, we would have to convince the appropriators. And the 
record of this century would indicate that this Congress has never 
been generous when it comes to appropriating for Indian country. 
I can assure you that we here sitting here have tried our veiy, very 
best to get whatever we can. But at this time, if the success of the 
program depends upon large amounts of funding, then 1 think we 
are climbing up the wrong tree. 
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If there are not appropriate, meaningful amounts of money, how 
would you suggest the Secretary prioritize the allocation among 
tribes and individuals? 

Mr. Racine, I believe you spoke of meaninrful funds also. 

Mr. Racine. The statistics are available, I guess, as to where the 
problem is most prevalent. It appears right now the reason that the 
Midwest and Great Lakes Region was cnosen is because they have 
the old^t allotments. But I mso think that we also must look at 
the percentage of allocation within any given reservation as an op- 
tion to look at as one of the alternatives. 

As an example, when after allotment on the Blackfeet Reserva- 
tion, there was only 360,000 acres of land retained in the name of 
the tribe and the rest of the 1.5 million acres was put into allot- 
ment. So the allotment ownership of that reservation is far greater 
than it was on other reservations. That is a consideration. What 
percentage of your reservation was allotted? In the Midwest, on 
some reservations the whole reservation was allotted, and certainly 
that should be a priority. On other reservations, a minute portion — 
less than a third — was in the allotment status. 

So there are a number of equations to be built, but I think the 
percentage of allotment is one of those that should be considered. 

Senator Inouye. Mr. Bigby, do vou agree with that? 

Mr. Bigby. To a degree, Mr. Chairman. Also, the viability of ex- 
isting programs. If something is working, why not assist that pro- 
gram to work? In many cases, tribes have many viable acquisition 
programs, exchange programs that they have developed that meet 
the needs of their people. Throughout Indian country you have trib- 
al initiatives, and initiatives that are working. 

All we need is the support that is already there. There are al- 
ready appropriation laws on the books. The Indian Reorganization 
Act authorized appropriations. If Congress were to appropriate that 
and work with tribes that have viable programs that are working 
and not try to reinvent the wheel all over again. Just strengthen 
what is there. 

Senator Inouye. I agree with you. That is why we support self- 
government and self-determination. But there is a difference be- 
tween authorization and a'^ropriation. Just a few days ago we 
were discussing education. Ine Congress of the United States sev- 
eral years ago authorized that each Indian should receive the 
equivalent of $6,000 for tribal colleges, l^ey received $2,790, and 
that has been the amount all these years. So those are some of the 
problems we have, but we are trying our best. 

May I ask, Ms. Poupart, when your tribe was elected for the pilot 
project, how long did it take for the Department to provide funds 
for this project? 

Ms. Poupart. When we first received notice that the tribe was 
selected, I would say it was mid-summer, July, and by the time the 
pilot project got going it was March. 

Senator iNOUYE. So 10 months? 

Ms. Poupart. Maybe 8 months. 

Senator INOUYE. If vou were authorized and fiinded to admin- 
ister the project, would you have done it differently? Or would you 
have followed the program as set up by the Government? 
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Ms. POUPART. We would have worked with the program guide- 
lines. We would have liked to have had more input on the develop- 
ment of the guidelines. 

Senator INOUYE. Should consolidation plans be consistent with 
tribal plans? Or should individuals be authorized to go on their 
own? 

Ms. PouPART. I think they should be consistent with tribal plans. 
At a local level, the tribes know what is happening. Individual trib- 
al members utilize land differently. Particularly, in our area we 
deal with a lot of exercising of our treaty rights issues. So there 
are many different factors that need to be considered in these ac- 
quisitions. 

Senator Inouye. Mr. Black Bear, you are very proud of your plan 
in Rosebud? 

Mr. Black Bear. Yes, Senator. 

Senator Inouye. Why is it that other tribes have not adopted the 
plan? They must have studied it. Why does it work there, but ap- 
parently not in other places? 

Mr. Black Bear, we have gone to meetings and talked about it 
with other tribes, especially with the Indian Land Consolidation 
Group. Of course, our organization was established about 56 years 
ago. At that time, it was sort of more experimental. We were sort 
of feeling our way at that time to establish that organization. It 
was very carefully thought out, apparently, because that is what 
gives it the staying power. It is unique and well suited for the trust 
arena. 

Without regard to funding — if there is no additional funding to 
be had, for examnle — TLE did borrow money to sort of accelerate 
the acquisition ot fractional interest at one time. Over a period of 
10 years, I think we borrowed $9 million. That is one of the periph- 
eral situations we are dealing with. We are asking the Secretary 
of Ag if that loan can be written off. We have been paying on it 
for 30 years now, something like that. That was one of the issues. 

But apart from getting direct funding, those are some of the 
issues we need to deal with. In my testimony I also brought out 
the issue of the fact that the tribe is dealing with consolidating its 
land holdings. One of the issues it deals with is getting consoli- 
dated areas that include fee land, which touches on the problem of 
putting that fee land into trust in order to consolidate tnose tribal 
areas. That is a very difficult process to get that land into trust. 
But that is the way the tribe nolds land. In order to consolidate 
their land holdings, that process is necessary. 

So those kinds of peripheral issues are important to address. 
They may not be addressed with the bill here, but those are impor- 
tant issues that would enhance the ability of the tribe to manage 
its own land and have economic development on these lands. 

Senator Inouye. 1 suppose you feel strong enough so that your 
plan should be providea as an option to other tribes if they wish 
to follow it. 

Mr. Black Bear. If they wish to follow it, yes, certainly. We can 
certainly provide that opportunity to tribes. And we have in fact 
been doing that by taxing about our organization with other 
tribes. 

Senator Inouye. Thank you very much. 
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Ms. Atdtty, the administration testimony on the bill recommends 
that it be amended to permit leasing basM on consent of owners 
of a mcoority interest rather than a suding scale as proposed by the 
Bingaman bill. 

If the committee were to amend the bill as proposed by the Ad- 
ministration, would you still support it? 

Ms. Atcitty. No; I am informed by the allottees that they are ad- 
amant that their negotiations with Senator Bingaman be respected, 
l^ey strongly believe it is an issue of self-determination and that 
it respects the values that are important to the Nav^o families in 
the area. 

Senator Inouye. You have heard the Secretary say they will not 
oppose it if we pass it. I am one who believes in self-governance 
and self-determination. So if that is the way you wcuit it, I be for 
it. 

Did the idea of the sliding scale come from the people? Or where 
did it come from? 

Ms. ATcnTY. From the people. The initial proposal was modelled 
after the Port Berthold proposal of the simple majority approval. 
After a year-long discussion with Senator Bingaman’s staff and our 
membership, we felt strongly that that approach would not work 
for our particular situation. 

Senator iNOUYE. Mr. Chairman, I have manv other questions I 
would like to submit to the Secretary and to the panel, if I may. 

The Chairman. I also have some certainly. 

Senator Inouye. Thank you very much. 

Ms. AxcnTY. Thank you. 

The Chairman. I thank this panel. You have given us a lot of 
food for thought. 

Senator Inouye and I not only serve in this capacity, but we are 
also on the Appropriations Committee. Believe me, one thing I 
have learned — and I am sure he has before me, since he has been 
here longer— is that there is an unspoken couple of laws around 
here. One is called the law of possibility and one is called the law 
of probability. Sometimes things mi(d)t be possible, but they are 
pretty unlikely. In this day and age, when we talk about additional 
loans — as you probably know, the Federal Government is mtting 
away more ana more irom direct loans to any program and going 
more toward guaranteed loans — for instance, student loans, agri- 
culture loans, and things of that nature. But there may be some- 
thing we can look into about trying to find a way we can set up 
a process where consortia or groups could borrow money. 

By the way, Mr. Bigby, it is pretty difficult to put a process in 
place where we can give individual loans when most Indian people 
do not have the collateral to mt the loan. There has to be some 
wav they can get the loans without conforming to a lot of different 
collater^ that a normal bank would require. But that is certainly 
something we will look into. 

With that, I thank the group that is here. We will keep the 
record open for 2 weeks. If you have any additional comments, let- 
ters of support, or thin^ of that nature you can also include them. 

Thank you for appearing. This hearing is adjourned. 

[Whereupon, at 11:15 a.m., the committee was adjourned, to re- 
:onvene at the call of the Ch^r.] 
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Additional Material Submitted for the Record 


pRSPARED Statement op Hon. Daniel K. Inouye. U.S. Senator prom Hawaii. 

Vice Chairman, Committre on Indian Affairs 

Mr. Chairman, ! am pleased to join you in welcoming the witnesses who will tea* 
tify this morning on two bills that address issues relabMl to the fractionation of In* 
dian land. 

S. 15B6, the Indian Land Consolidation Act Amendments of 1999, addresses an 
array of issues that stem from more than 100 years of failed Federal policies with 
respwt to Indian lands. 

8. 1316 addresses one aspect of the fractionated lands problem by facilitating the 
teasing of oil and gas on lands allotted to members of the Nav^ Nation. 

Fully one'fiAh w all Indian land in the lower 43 States—ab^t 11 million acr es 
has bem allotted to individual Indians. 

Through the operation of Federal and State law, the ownership of the mRiority 
of this land has become severely fractionated. 

The consequences of this fractionation have been and continues to be severe, ad> 
verse, and highly detrimental to the interests of Indian landowners. 

These fractionated interests have become an increasingly costly and unmanage> 
able administrative burden to the Federal Government. 

The long sad history of the Indian land allotment policy and its consequences is 
well described in testimony submitted to the committee today. I need not recount 
it here. 

Suffice it to say that, in the 1980*s, the Congress twice enacted legislation to con- 
solidate existing fractionated interests and slow future fractionation. 

Twice, key provisions of that leMlation failed to piw constitutional mutter, and 
what was left has failed to slow the steady increase in the number of fractionated 
land interests. 

Regrettably, these failed efforts have not only made the problem wors^ they have 
led to ftirther ill will between many in Indian country and the Bureau of Indian Af- 
fairs, whose duty it is to carry out the laws, popular or not, that are passed by Con- 
gress. 

Despite this history, we — the Congrera, the administration, tribes and individual 
Indians — must develop consensus solutions for dealing with the fractionation of In- 
dian lands. 

Without solutions, Indian people will continue to realize little or no benefit from 
one-fiRh of their lands, and Congress will continue to spend large amounts money 
on unproductive administrative costs. 

I therefore commend the administration for giving this issue a high priority and 
for its efforts to date to develop proposals for a legislative solution. 

Similarly, I commend the Indian land working gro^ and the inter-tribal agricul- 
tural council and others in Indian Country for their efforts to do the same. 

I look forward to working with Chairman Campbell and all parties concerned to 
fashion workable, consenstis legislation that will finally enable all of us to gain con- 
trol of this issue. 
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To that end, I also commend our colleague. Senator Bingaman, for introducing S. 
1315. 

Thia le^lation, which is similar to other bills recently reported by this commit- 
tee, would facilitate the leasing of allotted land for oil and gas development on the 
Nav^ Reservation. 

The measure reflects a consensus among the allotment landowners as to what lev- 
els of consent they believe are appropriate to enable a lease to be entered into. 

Mr. Chairman, I thank you for calling this hearing, and look forward to discussing 
the testimony with the witnesses. 


Pkkparsd Statement op Hon. Dale E. Kjldee, U S. Representative from 

Michigan 

5 Good Morning, Mr. Chairman. It is my oleasure to join the Senate in this morn- 
ing’s joint hearing on Senator CampbeH'sMI amending the Indian Land Consolida- 
tion Act and Representative Tom Udall and Senator Bingaman's billspermitting the 
leasiM of oil and gas rights on Navajo tribal land and allotments. Inese bills deal 
with fractionated owneranip of Indian lands. 

Mr. Chairman, the complex issue of fractionated ownership of Indian lands is a 
result of Federal Dolicy deigned to break up tribal lands. Be^nning with the pas- 
sage the 1887 Ceneral Allotment Act, Congress began enacting laws requiring the 
allotment of tribal land to individual Indians. Allotment laws provided 40. 80, and 
160 acre tracts to individual Indians. Congress stopped the allotment process in 
1934, after a loss of millions of acres of triral lands and hundreds of thousands of 
acres that were lost to taxes that Indians did not know they owed. 

Because the allotment policy. Indian allotees face the complex problem of own- 
ing fractkmated interests in allotted land. Today, it is common for hundreds of own- 
ers to hold an interest in one tract of land. Hiese owners are heirs of the orimnal 
allotment holder whose land can become more fractionated as the number of oene- 
flciahes increases. This means that hundreds of beneficiaries could own shares in 
income derived from one tract of land. 

Congress has twice attempted to deal with land fractionation by paMing the In- 
dian I^nd Cons^idation Act and amendments to that act. The focal points of these 
measures are the provisions that, upon certain conditions^low Individual owner- 
ship interest of the land to paM or escheat to the tribe, l^e U.S. Supreme Court 
found that these escheat provisions were unconstitutional takings violating the 6th 
amendment to the Constitution. 

Today, we gather to hear testimofw reg^ing Senator CampbeH's bill that once 

3 fain attempts to deal with issue of fractionatM interest in lands. No one in the 
ouse has introduced a similar bill. I look forward to hearing the testimony and 
working with you in hopes of crafting a similar measure in the House. 

With regaro to Repreeentative Tom Udall and Senator Bingaman’s bills, these 
measures permit the leasing of oil and gas rights on Navgjo tnbal land and allot- 
ments upon the consent of a specified percentage interest in the parcel. Congress 
hss enacted laws authorising the Secretary of the Interior to approve oil and gas 
leases on the Fort Berthold Reservation and this year extended that authority to 
include seven tribes in Oklahoma. The Navajo Nation and others support these 
moasures and 1 will support these measures as welt. 

Mr. Chairman, that concludes my remarks. Thank you. 


Prepared Statement op Hon. Jeff Binoaman, U.S. Senator from New Mexico 

I want to thank Chairman Campbell and Senator Inoi^e and Chairman Young 
and Representative Miller for holding this hearing on S. 1316. Vi also like to thank 
my oospoMon, Senators Hatch. Bennett. McCain, and Domenici and Representative 
Tom Udall for taking the lead in the House with the companion bill, H.R. 3181, 
along with Representatives Hayworth and Cannon. 

The problems of fractionated ownership are well known to this committee. Around 
the tura of the century, the Federal Government attempted to force Indian people 
to assimilate by breaking up traditional tribal lands and allotting parcels of the land 
to individual tribal members. In New Mexico, this policy created what is known as 
the "checkerboard,'* because alternating tracts of land are now owned by individual 
Navgjoe, the State, the Federal Government, or private landowners. A Nav^ allot- 
ment was generally 160 acres. Under the allotroent^stem, the Navajo owner was 
granted an undivided interest in the entire parcel. The heirs of the original owner 
also inherit an undivided interest, geometrically compounding— or fractionating— 
the number of owners of the original 160 acres. 
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ThU allotment policy, coupled with other Federal laws governing Indian land 
ownership, land managemenC and probate, have not served the Naviyo people well 
during this century. S. 1315 will help address the problem created bv fractionation. 

Mr. Chairman. Fd like to take a few minutes to illustrate why tne lemslation I 
am proposing is needed. If a Navttjo was allotted a ISO-acre parcel ana had four 
heirs, tne heirs did not inherit 40 acres each when the original owner died. Rather, 
each heir inherited a 25-percent undivided intact in the full lOO-acre allotment. 
Going forward, when the current four owners died, assuming again four heirs each, 
16 heirs inherited a 6.^>percent undivided interest in the allotment. The next gen- 
eration would result in 64 heirs each with a 1.5625 percent undivided interest. And 
so forth. 

What makes this situation so unique is that each heir inherits an undivided inter- 
est in the allotment. Over time, individual owners may inherit tiny fractions in 
many different allotn>ents. In mv State, there are about 4.000 individual allotments 
covcriiw nearly 700,000 acres. At this point, these 4,000 Navajo allotments have a 
total of 40,000 listed owners, and the number grows every day. It doesn’t take a 
Fh.D. in math to figure out what’s wrong with this policy. 

In April I held a town meeting with Nav^o allottees in Nageezi, New Mexico, a 
small chapter houae in the Northeast section of the Navajo Reservation. 'The 
allottees talked about the serious problems that fractionated ownership has caused. 
Over 100 members of the Nav^ Nation came from as far away as Aneth, Utah, 
to speak at the meeting. As vou Know, the Navajo Nation extends into three States. 
New Mexico, Arizona and Utah, and there are allottees living in all three States. 

Record keeping of individual land ownership has become a nightmare. In many 
cases, owners can no longer be located. Also, ownership can be clouded when an 
owner dies without a legal will— a common situation in Indian county. Some indi- 
viduals do not even realize they own one or more of these allotments. Often, individ- 
uals are surprised to find out that they are an heir to an allotment on another res- 
ervation. 

At the meeting in Nageezi. 1 committed to work with the allottees to develop legis- 
lation to facilitate oil and gas leasing on allotted lands. This bill, S. 1315, is the 
result of that effort. 

We all recognize there are serious problems going back several decades with BIA’s 
management of its trust responsibilities for allottea lands in New Mexico. 'The man- 
agement problems were brought out very clearly at a joint Senate hearing in March. 
Ine hearing also revealed the extent to which the government’s allotment policy 
contributed to BIA's current trust management problems. 

On the Navqjo Reservation, a 6-year pilot project is underway in Farmington, 
NM. to t^ to unravel some of the management problems with allotted Navajo lands. 
This proj^, called the Farmington Indian Minerals OfTice, or FIMO, is trying to 
cut through the redtape created ^ three different Bureaus in the Department of 
the Interior. BIA, BLM, and MMS, which share responsibility for management of 
allotted lands. The FIMO has workH hard to assist Navajo allottees determine who 
their fellow allotteea are and what land each allottee owns. 1 support the efforts of 
FIMO. If this legislation is passed, FIMO could accomplish even more on behalf of 
the Navajo allottees in the three States. 

Over the vears, Congress has tried to deal with the problem of fractionated lands, 
and has failed every time. The long history of trust management problems is not 
going to be corrected quickly Developing and implementing a comprehensive solu- 
tion is going to take time. The Indian Land Working Group is one of the leaders 
in this area and has submitted a proposal for Congress to consider. I applaud the 
efforts of Senators Campbell and Inouye and the members of the Senate Committee 
on Indian Affairs, as well as the House Resources ^mmittee, for taking on this 
complex issue. Some of the proposals include improve record kMping. probate and 
estate planning programs, and new processes for consolidating fractionated lands. 

I look forward to working with the committee to craft a comprehensive solution. 

While the larger issue of fractionated ownership is being considered by ingress. 

I believe it is appropriate to consider a stop-gap measure to help stimulate near- 
term economic development on fractionated Nav^ lands. There is an abundance of 
oil and gas beneath the Navqw allotments, yet the allottees are unable to benefit 
from this wealth because of Federal laws that make it voty difTicult for Indian 
allottees to lease their land. To illustrate, during the last 12 years. $7 million in 
leasing bonuses has been Mid to the state and Federal Government for leases in 
the checkerboard region of New Mexico, while only $27,000 has been paid to owners 
of Nav^ allotments. 

The prd>lem lies in the 1909 Mineral Leasing Act Hie act requires all persons 
who have an undivided interest in any particular parcel to consent to any tease. In 
the case of Navajo allottees, 100 percent of the allottees must consent to a lease of 
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th«ir land. Bacauae of the fractionated land obteininf 100 percent cooaent 

ia often impoeaible becauae many owners cannot be located. Consequently, the Nav> 
igo allottees are prwluded from the beneficial use of their land. 

nUs bill will f^litate the leasing of Navajo allotted land for oil and gas develop- 
ment In the case of non-Indians, most States already allow mineral leases with less 
than 100 percent consent of the owners as long as lul persons who own an interest 
receive the benefits from the lease. Mv bill simply exterida similar benefits to Navajo 
allottees. The MI would authorise the Secretai^ of the Interior to approve an oil 
or gas tease connected to Nav^o allotted land when less than 100 Mrcent of the 
owners consent to such a lease. A similar bill was passed in the 105th Congress to 
facilitate mineral leasing of allotted lands on the Fort Barthold Reservation in 
Nor^ DakoU and this year legislation was passed for seven tribes in Oklahoma. 

My bill proposes a graded system for approval of oil and gas leases. If there are 
10 or fewer owners of an allotment, 100 percent of the owners must consent to a 
leaee. However, if there are 11 to 60 owners of an allotment, only 80 percent of the 
owners need consent And, with more than 60 owners, 60 percent consent would be 
required. Other mineral leases, such as coal and uranium mining, would still re- 
quire consent of 100 percent of the owners. 

This graded sratem was chosen by the Navajo allottees. They recognise that this 
is a higner standard than the two previous bills and hi^wr than the administration 
or Chairman Campbell proposed; however I believe there are different conditions on 
each reservation, and we should respect the wishes of the allottees. In my view, it 
is a matter of e^f-deterroination. 

Mr President, unemployment on the Navajo Reservation now exceeds 60 percent. 
Hie opportunitiM for economic development on this land are few. It is not appro- 
priate for the Federal Government to continue to deprive the legal ownera of Navajo 
allotted lands the option to develop their land as they chooee. This bill is a small 
step toward correcting the mistakes of the past and a lugger step toward providing 
economic prosperity for future generations of Navajo allottees. 

In celebrating American Indian Heritage Month, we should seek to preserve the 
Navajo culture Dy pitividing economic aecurity for the elderly and economic benents 
for the future generatiofia « Navajo allottees. 

I look forward to the testimony of the Shii Shi Keyah Allotteee Asaociation. I also 
ask consent that letters supporting S. 1315 from the Nav^ Nation, Governor Gary 
Johnson of New Mexico, sm various ml and gas exploration companies be included 
in the record of the hearing. 

Hvank you for this opportunity to testiN. I look fonvard to working with you to 
move this legisletioo forward in both the Senate and the House. I’d alto like to ask 
the two oommitteee* permission to join you now to listen to the administration's tee* 
timony on the bill. 
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The Honorable Jeff Bingaman 
Untod States Senate 
703 Hail Senate Office Building 
Washington, DC 20S10 


RE: Proposed Bi to Permit the Leasing of 01 and Gas Rights on Certttn Lands 
in New Mexloo Held in Tnnt tor the Navajo Tribe or Alioned to a Member of 
the Navajo Trtoe, In any Case In iMilch There ts Consent fiom a Specified 
Percental Interest in the Parcel of Land under Consider a tion for Lease 


Senator Bingaman: 

Thank you tor schedu€ng the Apd 8. 1999 meeting at the Magees Chapter. The Navajo 
Nation appreciates your interest in the proble ms faced by Navajo people regarding their 
allotted lands in northwestern New Mexico 

The Navajo Nation supports efforts toward solving the problems engertoered by 
increasingly fractionated Intefests held by Navap Individuals in allotted lands. We 
support the intent of the bfl, provided thM it is supported by a coroensus of Navajo 
Individuals that wil be affected. In addlbor. we can support most of the perticulars of toe 
blit, although toe Navsfo Nation would request seme minor revMions to toe Nl before it is 
introduced, as explained below. 

trtiUaly. we are concerned whether a consertsus of affected Navajo individuais support 
the proposed bii. TTm Navajo Nation Is concerned that the SM Shi Keyah Association 
apparel opposes the bfl. as indica t ed in a toiler to you dated March 11. 1999 from the 
Association's attorney, Alan R. Taradash, copy attached. We understand that toe Shi SN 
Keyah Assocurtion is a respected organizabon co mpri se d of Navajo individuals 
numbering in toe thousands. 

The approach suggested by Mr. Taradesh, the conveyance of fractionated interests inlo 
totnily trusts, appears to have much to commend H However, we are not sure that the 
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^rndy tnnt approach and the approach reAected in the prepoaed bl are mutualty 
exclusive. The Navaio Natior reapecthjiy requests that your offi» continue lo worit with 
affected Navajo incMduais to assure that the M reflects the best approach or 
combir>8t>on of approaches to sotva the problems bdrtg (hose indMduals. The Navajo 
Nation would be happy to wort wHh your office in this regard, end stands ready lo provide 
any assietartce your office may need. 

In ad<^bon, the Navaio Nation s very concerned with the effect of section 1(bX3XA) of the 
proposed legislation, whicti would appear to make the Navajo Nation a party to any tease 
of oil and gas rights in allotted brtds in which S might own a minority interest. Whie the 
Nav^ NMion has no objection to any rrwwnty irrterest it might hold being teased in 
aocordance with the provisions of the bfl. If that is the approach that a consensus of 
affected Navajo ir>dividuals support the Navaio Nation must oppose beirtg made a party 
(0 arty such tease. The Nav^ Nation has very deliberaie poficies and requeements 
regarding tenns and corvlUons te leases to whkh it is a party. In the preserff juAcial 
cflmala. tease terms and eortoitons can have a profound effect on the eovereignty of an 
Indian nation. Therefore, we must respecdufly request that section 1(bX3) of the bi be 
changed lo read in its entirety as folows: 

(3) EFFECT OF APPROVAL- On approval by the Secret a ry under 
paragraph (IX an oi or gas lease or agre em ent shal be bindir>g upon each 
of the benefldaJ ovmen that have oonserrted in writing to the lease or 
a greement artd upon all other parties to toe tease or ey e ement and shal 
be binding upon the entire undivided interest In the Navajo Indian allotted 
land covered ur>der toe lease or agreemertt. 

Firtaly. toe Navejo Nation respectfully requests that aB re(erer)ces to the *Nava)o Tribe* 
be changed to refer to the *Nav 8|0 Naborv* and toat the reference be deleled in section 
1(aK3) to toe Navajo Nation as *ir>duding the Alamo. Ramah and Caffortcto bands of 
Na>^ irxfiarw.* The term *Navajo Nation' Is the legal name of toe Navajo Nation, artd by 
Navajo Nation etatute is preferred over the term *Nav8|o Trtoe.* We must object to the 
referertce to toe three bsMs (but not others] because of the posstole rwgatfve inferertce 
that there exists some ambiguity as to whether such bartds are corrstitoeni parts of the 
Navajo Naborv Thare it no such ambiguAy now. and we Msh to avoid creating any. The 
reference can safaly ba dateted without causing any uncertainty in the definition. 

Unfortunately, fractionated interests remains a significant problem within Ihe Navajo 
Nation, as we understaito I is also within other Indian nations. The Navajo Nation would 
Hce to work your office and with other members of Conyess on comprehensive, long- 
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term solutions to tins prebtofn. If you have any ouestkins, or need addSional information, 
please contact the Navajo Nation Washington Ofice. 

Sincerefy. 



Endofure 
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The Honorable Je£f Biopmaa 
703 Hut Senate OfBce Bklg. 
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Fax«(202)224-2S32 

RE: Snpport for S1315 

Deu Senator Bingaoian: 

Memon Oil A. Gas supports S13I5 concemin; Oil A Gas Leasing on Nwajo 
AUocxed lands. 

We apprectue yoor efforts to get it passed. 

Smcerely. 

T. GregMorMO 
President 

TQiVM 
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STATEMENT OF KEVIN COVER, ASSISTANT SECRETARY FOR INDIAN 
AFFAIRS. DEPARTMENT OF THE INTERIOR. BEFORE THE JOINT HEARING 
OF THE HODSE RESOURCES COMMITTEE AND SENATE COMMITTEE ON 
INDIAN AFFAIRS, ON S.1586, THE “INDIAN LAND CONSOLIDATION ACT OF 
1999” 


November 4, 1999 

Good morning Chainnao Young. ChiiraiuiCeropbeU and Memben of the Committee. lampkascd 
to appear before you today to provide the Depaitroeot's views on S.l SS6. a bdll that will am^ the 
Indian Land Cor^idMion Aa to more fully address the problem of the fractionated ownership of 
Indian lands. Resolution of this issue is critical to the ecommic viability of Indian country and the 
successful impiementation of the Oepartmeni of the Interior's ongoing efTorts to implettkcni trust 
reform. I would like to thank the House and Senate Committees and their staffs for the efforts they 
have put forth to resolve this complex issue. The fact that this bearing is a joint bearing serves to 
undencore the importance of this issue and the commitment of Congress to resolve U. 


HISIQRX 

The origin ofthefractionaiiooprobion has been documented many times. Although several treaties 
provided for the allotment of Indian land, the process became • rtationwide policy in 1887 with 
enactment of the Ceneia] Allotmem Act (OAA). The GAA directed that tribal be divided into 
small parcels and given or "alloned" to individual Indians. The purpose was to accelerate the 
civiliation of the Indians by making them private landowners and, ultimately, to assimilate them 
into society, at large. Many Indians sold their land, but few assimilated into the surrounding non- 
Indian communities, resulting in wide-spread horttelessness and impoverishment for Indians. By the 
1930s it was widely accepted that the GAA had, for the most part failed, in 1934 Congress, in 
Section I of the Irtdian Reorganiation Act stopped the further allotment of tribal lands. A direct 
result of the OAA was the loss of over 1 00,000.000 acres of land from the Irtdian trust land base 
between 1887 and 1934, An indirect result was fractionated ownership of land allotments. 

As originally envisioned by the drafters of the OAA. allotments would be held in trust by the United 
States for their Indian owners for no more than 25 years. At the end of the 25 years, the land would 
be conveyed in fee simple to its Indian owners. Many allottees died during the 25 year mot period, 
in addition, it became evident that many allottees contirmed to need federal protection. As a 
coftsequenoe. Congress enacted limited probate laws and authorized the Pierident to extend the trust 
period for those individuals who were rxM competent to manage their lands. The presuti^on was. 
however, that at some point in the foreseeable future the lands would be conve^ to tteir Indian 
owners free of federal restrktjons. As a consequence, Congress did not amend the probate laws even 
though it continued to extend the period of trust protection- As individuals died, their property 
descended to their heirs as undivided ‘fractional* interests in the allotment In other wo^ if an 
Indian owning a 160 acre allotment died and had four heirs, the heirs did not inherit 40 acm each. 
Rather, they each inherited a l/4tb interesi in the entire 160 acre allotment. As (he years passed, 
fractiortation has expanded exponentially to the point where there are hundreds of thousands of tiny 
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frutional interests ^teed throughout Inditn countiy. 

The fhcttonated ownership of Indian lands is taxing (he ability of the Department to administer and 
maintain records on Indian lands. Fractionated beinhip also threatens the integrity aitd viability of 
the Deportment's trust funds management. The Depar^nt is charged by statute with maintaining 
Federal Indian land records on these hundreds of thousands of fractional Lotcresu and with probating 
the estates of every Indian individual Mho owns a fractional interest in an allotment, regardless of 
how small that interest may be. The Oepartroeni also maintains Individual Indian Money (IIM) 
accounts to receive, distribute, and account for income received from these fractional inieresis. In 
many cases, the fractions are so small that the cost of admiDistcring the fiacikmal interests ar»d 
maintaining the IIM accounts far exceeds both their value plus any income derived therefrom. 


THE INDIAN L AND CONSOLIDATION ACT 

In 1984, Congress attempted to address the fractionation problem with passage of the Indian Land 
Consolidation Act (tLCA). The ILCA authorized the buying, selling and trading of fractional 
interests but. most imporuntly, it provided fx the escheat to the tribes of land ownership interests 
of less than 2 percent. Over 55.000 of the 2 percent>or*leas fractional interests escheated since 
passage of the ILCA in 1984. However, the problem of fractionation cotKinues to worsen and, in 
fact, siiKe the Supreme Court declared the current escheat provision unconstitutional in Sabbiti v 
ybt tfvit - 1 17 S.Cl 727 (I997X is accelerating. This is because ioteresu that would have escheated 
are now passing to die heirs and frvther fractionating, and becaux numerous estates will have to be 
reopened in order to revert the 55,000 escheated interests. The costs ofmainuinmg beinhip records 
and administering the land is inordinately expensive for the BIA- Approximately 50 • 75 percent 
(S}5 million) of the BlA's realty budget goes (o adminisicruig these fracdooBl interests making funds 
unavaiMle for more productive investments in lands. Other programs such as trust fundi 
management, forestry, range, transportation, and social services, are likewise adversely iii^acted. 
Utilizaiioo and/or conveyance of the fractionated property by the numerous owners is also ^frkuli 
because of the need to secure the tuancrous consents which are required. 


ACTIONS BY T HE nEPARTMENT 

In 1994, my oRice distributed a consultation package to tribal leaders to address the issue of 
frsciionaiionandfollovred it witha letter to ownenoftrust and restricted Indian lands. Thepackage 
itKiuded a proposal in the form of draft legislation and invited comments and suggestions for 
ahematives to tte concepts contained in the draft legislation. The letter to landowners was sent to 
more than 126.000 individuals. The landowners leaer described the proposal and included a 
questionnaiie. More than 12,000 persons, 90 percent of whom reported ihenvselvei as members of 
federally recognized tribes, resporidedin writing during 1995. S«xty>frvc percent (65 pacem) of the 
respon^ts in the survey of landowners agreed with the basic concepts of consolidating small 
fractional interests in the tribes throu^ an acquisition pro gram and preventing and slowing further 
fractionation. 
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S.lSg6 

In order for any initiative to have a nieasurable impact on the fiKtionated heirship problem, it must 
have two ro^or compooews - first, h must eliminate or consolidate the number of existing fractional 
interests and. second, it must prevem or substantially slow future fractionation. S.lSSdaccomplishes 
both of these objectives. S. I5S6 provides an acquisition fund to eliminate existing fractional 
interests and contains Umhatioos on devise and descent of trust property that will materially slow 
the future fractionaiwii of allotted lands. Savings from the cost of prolMting Irtdian estates alone 
justifies the cost of the acquisitioo program. The avenge value of a less than 2 percent fractioiuJ 
interest in aJIoRed lands on twelve reservations shidied by the Oeoera] Accounting Office (OAO) 
in 1 992 was estimated to be less than S200. Comparativriy, upon the death of an Indian owner, it 
costs the BIA beiweeaSl.500 and S2.000to probate the landowner’sestate. Additional costs arc 
borne by the Department's Office of Hearings and Appeals. In many cases, the simple fact of the 
matter is that U be che^er to simply acquire the interests than it wilt be to probate them, allow 
them to furdier fractionate, and to pass them on to more hetn, which in tian allows them to continue 
tt> fractionate. 


PttACnOWATED MEIttSHIF PILOT PROJECT 

In FY 1999, the Congress suthorized a fractionated hetrsfaip pilot project and appropriated SS million 
for that purpose. 34 tribes applied for the pilot After reviewing the applications and examining 
such things as the severity of fractionation on the various lescrvatioos, ihc condition of the probate 
and realty records, the availability of appraisal data, and the tribe's willingness to contribute to the 
program, three tribes from Wisconsin were selected: Bad River, Lac Courte Oreilles, and Lac du 
Flambeau. All of these reservations have very old (IBSOs vintage) pre-OAA allotments. 
Approximately 85 percent of ALL of the interests on the reservations were Im than 2 percent, and 
several 80 acre allotraenis had in excess of 1,000 owners. After meeting with the tribes, estaUishing 
procedures for determining value, how to make r^d payment to the landowners, and how to speed 
up the deed recording process, the project was initiated in April of this year. 

Initially it was anticipated that notices would be sent to landowners and advertisements placed in 
local newspapers and perhaps notice ofthe project announced on local radio stations. However.ihe 
opportunity to sell fractio^ interests spread quickly by word of mouth aiul the BIA has been 
inundated '^Ih requests to sell interests. To date, over 8,000 interests have been purchased and over 
4,000 acres have been returned to tbe tribes. Over 600 deeds (combining multiple sales of fractionai 
interests into one document) have been recorded and tbe need for over 250 probates and new tIM 
accounts have been eliminated. With over SI million in additional acquititioas currently being 
processed, the entire $5 million for the ^lot project will likely be us^ to purchase additional 
fractional interests by February 2000. The success of tbe pilot project demonstrates not only that the 
number of fractiona] Interests can be dramatically reduced through an acquisition program, but, more 
importantly, that there are significant mimben of individual Inditms that are in tbe market to 
voluntarily dispose of these imeresis. 
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ECONOMIC VI ABIIJTV OF INDIAN LAWP 

S. 1516 iddfCMcs ocM of the most serious mnificatioits of the fr»ction«ed sute of Indian laisd 
ownership. Before d>e Secretary can lease land for purposes such as grazing, drilling, mining or 
rights of w^r, the ONkoecs of Am land must ^iprove the lease. In some cases under federal law, such 
as agriculture, a maiority in intereatofthe owners must approve the lease. In others, such u oil and 
gas driUifig, all ownen must approve the lease before it can go forward 10 Ae Secretary. WiAsooces 
or even hundreds of owners on a single allotmcfii, poteoiial lessees siiBpiy find it too burdertsoerre 
or costly to locate and obtain the approval of all owners. As a result, land ficqueatly goes unicased 
and the owners lose the ccooocnic benefit of their p roperty. 

S. 1586 would adopt a uaifbm standard for all leases, ri^us<f'Wty, sales of natural resources or 
suBilsrtransactioos regardless ofihe use to which the property vrill be puL It would authorixe the 
Secreoiy to approve such a transactioo if h is supported by the ownen of a m^ioriiy of the interests 
intpatoelofland. 

I would also lifa m hriM ni MEAL ESTA TE TMANSACTIONS INVOLVING t/ON^TJtUST 
to vBur nentioft There kss been constdeiaUe conAttioo lod litigatioa sbout whether 25 
U.S.C. }I77 applies to lands acquired to fee by Tribes. 

The Administrarioo believes Am Sectioo 22 1, as proposed, should be a mrade d to make h dear that 
{ 1 77 automMically anachea to lands Am lie purchased A fee by a Tribe if those iMtdt are wi Ain the 
bowdatiesofiticwTcat reservation. Such a ptovi si oo would greatly enhance the federal and tribal 
goal, evidenced by itatuiet such as 25 U.S.C. § 465, of r^uilding the Tribal ImM bases Am were 
dednaled by Ae alloOnent of Tribal lands. We believe Am such a proviiioB is c onsis teot wiA the 
goals ofAemejotiiy of Tribes, who generally «e iat treiic d A preserving lands within rescrvaiioo 
boundteks A Tribal ownership for Aebcne6t of Atfuregerteratioos. The rt^ lo sell, mortgage or 
otherwise di^ioae of interests A lattd ifaM are <>■««««<<* of currait reservation bourtdaries wiAoui 
CongressAnal or Se cr et a r ia l approval wQl better enable Tribes to pursue ec o no mi c developiDeot and 
aelf'Suflicieocy. 


CONCLUSION 

In 1997, Ae Administratiaa su b mi tted a draft bill Am was introduced Mtd hearings were held. 
R^reaeaiativcs of soom of the sU o n— s, prineipeUy the Indian Land Woridog Oreup, teftifted on 
Am bill and alao prencoted their own Icpslative proposal to Commictee staff. 

FoUowdng the beatii^ a mearAg was held wriA Senese Conanittee staff, Ae AdmintsirMion and the 
Indian Land Working Group to discuss Ae two proposals. The Senate Com mi ttee staff then took 
Ae cemawots received M Am — **»«»g aod drifted S.i586. The Committee staff has done a 
remsfkablt Job A comblatag the bcM fc a n a a i of boA proposals and are to be co mm e n ded for their 
efforts. Thm will, no doubt, be c oncern expressed by some writne ss es over Ae inchiSMO of an 
cscbeM provision A S. 1 516 and emphaab placed on Ae feet Am the Suptame Court has twAe ruled 
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(hat (he escheat provuions id the existing venk» of ILCA are uncoostitutional. To that argumeni 
we quote from (he final paragraph of the Si^ceme Cowl's opinioo in Hodtl v Irvinf . 

There is litde doubt duu the e xtrem e fractionaiiofl of tn&an lands is a serious 
public problem. It may well be ^propriate for the United States to 
amelionte fractionation by means of regulating (he descent and devise of 
Indian lands. Surely it is permissible for the United Stales to prevent the 
owners of such interests from further subdividing them among future heirs 
on pain of escheat. [Citation omitted.] It may be ap propriate to minimize 
further compounding of the problem by rtolishij^ the descent of such 
interest by ndes of intestacy, iheicby forcing the owners to fwtnally designate 
an heir to prevent escheat to the Tribe. 

S.IStdwasdraftedinfollawareaessofandinfesponsetoihequoiedlinguage. S. IStSspccificalty 
addresses defects that rendered the earlier versions of the ILCA unconstitutional. First, it requires 
that notice of the amendments be given to the allottees within six months of passage of the 
amettdmeots and gives them a minimum of ei^iteen months to comply with the amendments. 
Second, h also has liberd provisions the devise of property and does ool totally ptohibtt the devise 
of less than 2 percen t interests as the earlier verskMS of the ILCA dk). 

The AdmiiustrMionwdiolcheanedlysigipompassageofS.ISSd. We will submit a list of technka] 
conectioos and relatively minor suggestions to the Commhie e , shortly. Passage ofS.IS<6 is. in foci, 
imperative if foe current trust leferm tnhiative is to succeed. WHboutakfisfotivetesohitioaofthe 
fraetkwation proble m , foe ever quickening growth of fractionation will outpace my eflTofts to 
impkmeni meaningful trust reform. 

Thank you for the opportunity 10 testify on this important piece of legislation. I will be happy to 
answer any questions you may have. 
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Tcttfmoay of Knin Cover 
AssteUni Secretary for todlao Affair* 
Department of tiM Intertor 
Before tke Committee on Indian Affairs 
United States Senate 
and the 

Committee on Resonrees 
UnHcd States House of Representatives 
Joint Hearing on S. 1315 

November 4, 1999 


Good morning Chainnan Young, Chairman Campbell and Membos of the Committees. Thank you 
for the opportunity to present the views of the DqMftment of the Interior on $. 1315, a bin to permit 
the leasing of oil and gas rightt on certain lands held in trust for the Navafo Nation or allotted to a 
member of the Navajo Nation, in instances where there is consent from a specifred percentage of the 
Indian landowners in the pared of land under consideratioo for lease. We commend Senator 
Bingaman for this legislative initiative to relieve Indian mirteral owners of an onerous burden 
presently imposed by federal law which impedes Indian mirterals from being competitive in the 
mining industry. 

The Department sees S. 1315 as • complement to the Department’s ongoing efforts to deal with the 
■SBueoffractionatedownershipoflndiinttuitattdrestiictedland. We support enactment of S. 1315 
if amended. 


BACKGROUND 

S. 1315 addresses the problems created by a ninely'year old statute, the Act of March 3, 1909(25 
U.S.C. 396) (Act), which requires that the consent of all the ownen of a tract of trust or restricted 
laixl be obtained prior to the approval of a mmeral lease by the Secretary of the Interior. 

Because of peculiarities in federal Irtdian law, title to trust sod restricted allotmcnu made to 
individual Indians has become vested hi the heiis of the allottees without division of the land. As 
each gcMraiMM passes, thdr heirs become owners of undivided interests in the allotmeni. As a 
consequence of the 1909 Act's requirements, that all ownen in a iracl consent to a mineral lease, 
mineral explorscion and developmeni firms are less likely lo lease Indian lands because of (be cost 
associated with locating and acquiring the consent of all owners. We believe the unintended result 
of this requirement is that Indian mineral owners are precluded from folly paruetpating in mineral 
exploration and developmeni arid thus, precluded from gaining the maximum economic berrelit of 
their trust hrnds. 

During the 105* Congress and in the first session of this Congress, the Dq>artment has provided 
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testimony and tenets of support for similar legislation that authorized mineral leasing of certain trust 
and restricted lands when the consenting mineral owners represented a ma>ority interest in the tract. 
Those federal statutes. ?uMic Laws 105- IBS and 106-67, provided majority interest lease authority 
for members of die Fort BerthoM Tnbe and several Tribes in western Oklahoma. 


ANALYSIS OF S. 1313 

Our proposed amcndmetiu suggest revision of S. 1315 to make it consisteni with the rchef accorded 
other restricted and trust mineral owners of the Fort Berthold Tribes and the western Oklahoma 
Tribes; that of leasing authority when the consenting landowners hoh} a majority interest in the tract. 
We believe that this formula provides a realistic and practkal ^iproach to the leasing of trust and 
restneted lands in the competitive mineral mailtets. 

T>i«fafii«.l««nvidad in .Wrin./ l.^»a*sf^Na^^i»lm4imAlhardLuyb.M\MeC6cnn^^ 
lnttheStcrtlanf(l)InGaiatd and (7) Percattar t Imensl predicates Secretarial approval of Navajo 
allotted Ivids i^ion a sliding scale based upon the number of Indian owners in a parcel of land. 
According to this subsection, if there are 10 or fewer owners, 100 percent of the owners must 
consent to the lease; iftherc are more than 10 l a ndowners, but fewer than 51, the lessee must obtain 
80 pacem of the tmdowners consent; ifthereare 51 or more, then the lessee must obtain 60 percent 
of the owners consenL bi some cuciarotaziccs the sliding scale formula set forth in S. 1315 would 
notadequaielyreiicvethepfoblemS. 131Sseekstocndicate. Furthermore, under each prong of this 
formula, an accurate count of the landowners would be required when a lease is approved to defeat 
the potoitial for legal challenges to the leasing authority. This requirement is rdativcly impractical 
in t^ notice to the Bureau of Indian Affairs of the death of an undivided interest owner is often 
months, and sometimes yean, after the fact, Finally, under each prong of the formula, lindownen 
who repreicni a minority inicrest in the parcel could frustrate the desires of landowners bolding the 
m^ority inierest in the parcel to lease their mineral rights. Lease acquisition costs would remain 
unacceptably high and as the number of fractional ownen increases, within a generation or two, any 
benefida] effects of this legislatiofl will become, like its prede c e s sor, the Act. invalid. 

We propose that subsections (bi Aooroval bv iMr Seeman /J) In Genml and (21 PtTWilaq 
Intrrat be deleted in their entirety and the following language be added in lieu thereof. "The 
Secretary of the Interior may approve any minaal lease aflixting individually owned Niv^o Indian 
allooed laid if the ownen of a majority interest in the trust or restricted land consent to the mineral 
lease and the Secretary determines that approval of the lease is in the best interea of the Indian 
ownen." 


CONCLUSION 

We applaud Senator Bingaman's efforts to remove the impediments which currently prevent ownen 
ofindim trust lands from realizing the maximum economic benefits of their lands. We suggest that 
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the standard of requiring consent of those holding over SO percent of all interest in (he parcel, 
regardless of the number of owners, be applied here artd on all allotted Indian lands. A simple 
majority would be Iwr and manageable. Finally, given the fact that the Navajo Landowners art not 
the only Native Americans losing opportunities as a resuh of the Act, we ask (hat future legislation 
look at the broader picture (hat would iiKtude all Tnbes who have allotted lands. We also urge 
passage of S. IS86, the Irtdian Land Consolidation Act amendments to help stop the problem of 
continued fractionation and the constraints thu imposes on tribal ec o nomic devdopmeni. 

This coTKludes my prepared statement We look forward to working with (he Committee to amend 
(he language of S. 131$. I will be happy to answer any questions you may have. 
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7 Mr. Chairman, 1 am Ross Racine; Director of Programs for the Intertribal 

I Agriculture Courtdl located in Billings, Montana. I am an enrolled otember of 

9 the Blackfcet Tribe; Browning, Montaiu ai>d one of deven expected heirs to my 

10 parents trust land, “nw address of fractioruted heirsh^ land is about to effect me 

II personalty as my father is 72 years old. 

13 


I) This testimony is submitted by the Intertribal Agriculture Council, an 

14 organization of dues payine member Tribes who together control over 80 percent 

15 cd the 56 million acres hM in trust by the Unim States for Ir^dian people. 
IS Fcnmded by 84 Tribes in 1967 to promote improvement in Native Anwrican arwi 
17 Alaskan Native agriculture. The lAC is governed by a Board of Directors elected 
II by the Tribes frtm each of the twelve regions of Irwiian Country reflecting the 
19 diverse character of Indian Agriculture. Our main purpoee in the lAC is to 

p r om o t e the Indian use of Indian resources for the betterment of Indian people. 


On behalf of the Tribes we serve, we appreciale die opportunity to provide 
testiinony on S- 1586 'Indian Land CdRsohoation Act Amendments of 1999." We 
have to commend those who attempt to create solutions to the problem of 
fractionated interest land ownership. However, true and workable solutions 
must come from those dosest to the problem, the Indian Land Owners and their 
respect i ve Tribal Governme n ts. 


The BIA has been engaged, before arid sitKC the eiutctment of the Indian Land 
Consobdalion Act of 19&, in attempting to develop plans to address the problem 
of fractionaled title to Indian trust allotinents or, in Oklahoma, restricted fee 
patents. The problem was recogrUzed as early as 1910 when Congress enacted a 
statute to authorize litdians to write wills to control the devise of their trust 
allotments, provide for the descent of such trust properties in the event of 
intestacy, and provide for probate rrf trust estates. 


The problem was discussed in the Meriam Report coirunissioned in 1928; was 
minimally addressed in the Indian Reoreanization Act of 1934; atul was tK>t 
again addressed until the 97th Congress m 1963 with enactment of the Indian 
Limd Coitsolidaticm Act. Sigiriftcani amendments were adopted in the 96th 

41 Con gress following extensive hearings by die Senate Sdect Committee on Indian 

42 Affairs. 

43 
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The tndum Land ConsolidaHon Act was a major step forward fat recognizing the 
rights of Tribes to adopt codes of bw to regulate inheritable interests in Ircian 
owned land within reservaboits, authorizing establishment of land consolidation 
plans with cortcoinitant authority to sell or trade tribal lands for lartd 
consoHdation purposes, establishing certain rights of Tribes to purchase 
fractional interests in trust or restricted lands to consolidate titles, and extending 
certain provisions of the Indian Reorganization Act to Tribes rtol covered by that 
Act. 

To prevent devise or descent of minimal fractional interests in trust or restricted 
Un^ believed to be of little or rto moctetary value, ILCA provided for escheat to 
a Tribe of any fractional interest in a parcel of land that corxstituted less than 2 
percent of tM title interest in the land unless it could be shown that such 
property interest was capable of generating income. Tribes tverc authorized to 
override or supersede this esdteat provision through adoption of tfteir own code 
and many did. The only restriction being that fractionation below dte 2 percent 
interest would not be allawed. 

The lAC Board of Dirccton, on advice of counsel and legisbthre contacts, has 
voted to support the BIA effort to have hearings and introduce legbbtion on 
Fractionated Heirship because the Congress aitd adminirtiation are agreeable to 
dealing with thb iSMe and recommending funding - a situation with has not 
existed in the recent past. 

The problem of fractionated hiership Urtd has been compounded since the 
passage of the Indian LaiKl Constriidation Act by the failure of the Bureau of 
Ixuiian Affairs to fully fanplemcnt regubtions for that Act Ihe failure to develop 
reguUtiona and procedures has prevented any tribally prepared land 
consolidation plans from being approved since passage of tM ILCA. Any 
authorization or development of prograou enabUru the Federal Government to 
purchase p roperty withfan dte exterior boundaries of fa«dian Reservations must be 
put on fanmedbte hold until the Department of Interior develops the necessary 
regubtions for the ILCA and PL. 103-177 "IndUn Agricultural Resources 
Management Act of 1993.' 

The ‘Iftdian Agricultural Resources Martagemenl Act” b included here because 
within that bw b the provision recoouzmg Tribal Govemotent authority in the 
devekwment and pasaage of bw denning what determines 'majority interest' 
aiul takingaction to directly address frac&nated interests. Thb law specifically 
identifies TrSud Government authority in determination of land use, resource 
management plarming, prefe r ence fai le asi ng, arul determining fair marfcct value 
in leasing ancl permitting. Regubtions and implemeixtation of PL. 103-177 must 
take place prior to passage of another bw which iruy cordlict with establbhed 
bw. 

Ownessh^ of lands within established reservations should be a ri^t reserved to 
Tribal Governments, any Indian owner of property, or any descendent of an 
Indian landowner within the confirtes of the respective reservation. To authorize 
the purchase of land by the Department of Inters diminishes the ri^t of Tribes, 
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Indian landowners or their descendents and puts Tribes aiKl Indians in un^ir 
competition with the Federal Govcrrunent Direct federal ownership also raises 
conflicting issues with Tribal Government authorities where federally*owned 
land falls under Tribal jurisdictiotL The opportunity for first right of ownership 
must be the priority consideration of any legislation addressing consolidation. 

Bureau of Indian Affairs Credit programs, as well as USDA Indian Land 
Consolidation lending programs were never fur>ded to the authorized limits, 
which severely limited dte ability of Tribes and Indian landowners to utilize 
these prcwrams for their intended purposes. Most attempts at borrowing by 
owiters of small fractions of heirship lands, were discouraged or turned own 
because the (oaiu did not cash flow. Individual landowners axe rtot eligible for 
the U^A Indian Larvd ConsoUdatton loans only Tribal Govemmenls. This 
program has only been hmded at 1,5 milUcm for the last 3 years, an amount one 
Tri^ could totally obligate in less than one year. Prior to the allowrance of the 
Department of Interior to purchase Indian land, programs must be put in place 
which encourage and enable the rightful owners to consolidate interests. Such 
programs indu^ lending programs available to irnlividual Indians and their 
respective Tribes. True consolidation through purchase will only take place 
whm the irKome from the purchased interest is coupled with other income and 
applied to a principal in a specified time frame. The proposed purchase plan will 
require the purchase of about 8 milUon acres of land oy the Federal Government, 
which will rtever in real time be returned to the rightful owner. At present 
appropriation levels for the present plan, it would require at least 200 years to 
accomplish. 

The proposed "SEC. 206. DESCENDEhTT AND DISTKIBUTION OF THUST OR 
RESTRl^D LANDS; TRIBAL ORDINANCE BARRING NONMEMBERS OP 
AN INDIAN TRIBE FROM INHERITANCE BY DEVISE OR DESCENT b in 
direct violatkin to constitutionaUy guaranteed ri^t to owitership and the oidy 
govenunent that should be stressing r%ht to iitheritance b Tr^l Govenunent 

Any proposed corrective action to the problem of fractioruited heirship land 
shcHild provide all opportunities given to any other larulowTwr of Ihb country. 
Otte such opportunity b the formation of a holding company, corporation, 
partrwiship or other iitstrumenl for the purpose of combining and holaing mist 
property interest in a single ownership name. The 'Hokling Company' would 
PC recognixed as a single owner, the tracts treated as single owner tracts and 
dbtribulion of mcome would be rrude to the 'Holding Company.' IrrdividuaU 
owiung interest included in the 'Holding Company' would elect repre s entatives 
to have authority to enter into leases, righb of ways etc. on behalf of the 
“Company' memMrs. Recognition and au&rization oi such comcNmies would 
create more one owrter tracts than any purchase program and would rtot require 
the inairrance of debt. 

'Section 218. TRUST AND RESTRICTED LAND TRANSACTIONS' b a positive 
step in the encouragement of mdividual interest owners to cortsoiidate their 
intercsb ar>d %vin facUitale the adminbtration of such actkms in a short time 
frame. Today the process of 'gift deed' lakes on the average three years. 
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142 Owners often get frxastrated and give up on the process prior to completion 

143 because of the lime involved. This section will remove the current time 

144 necessary to complete such transactions and assure completion. 

145 

146 In 1995, a draft bill and supporting language was developed by a informal, 
M7 unalign^ working group (R^resentatives from UmatiUB, Fort Belkn^, Navajo. 
141 OglaU, Turtle Mountain, Fort Hall, Coeur D'Alene, Crmv, Red Lake, Saltsh & 

149 Kootenai, aiwl Rosebud) to develop specific alternatives whidi would allow the 
■50 Tribes to choose between several statuatory mechanisms to address ftactiofuled 
ISI heirshw issues in a manner which protects landowiwr rights axtd meets the 
153 cultural cotKems of the local community. The bill developed by this unaligned 

153 group address the shortfalls of S. 1586 while providing rto-cost opportunities to 

154 the present owners of the land and allows IM purchase of Indian land by the 

155 Federal Goverrunent only after a Tribe fails to take corrective actioru within a 5 
15* year time frame. 

157 

I5t Our approach is to offer significant amendments to the proposed legislation to 
15* bring it into conformity with the views arwl desires of Indian Country. It is 
IM pos&le that some Tribes would accept the proposal for direct BIA purchase and 
141 oivnership of heirship lands, but other options should be available to Tribes and 
163 landowners which more ^ecifically meet the needs of the individual 

163 communities and address the constraints we identified earlier. It is therefore 

164 necessary for Indian Country to come-up with a series of potcntul solubortt from 

165 which individual Tribes and communities can pkk authorized actkms to meet 

166 their needs. 

167 

I6S Many potential solutions have been dbciosed and concept papers prepared by 

169 various ivorking groups. In addition, specific tribal governments have also 

170 formally develops and proposed their own solutions to the problems of 

171 fractionated heirship. Any legislative proposal must embrace, or at least 
173 audtorize, these soluoons propoM and developed from wddun Indian Country. 

173 

174 Following is the overview and legislative proposal of the uiuligncd working 

175 group: 

176 

177 
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Introduction 

The problem of fractionated heirship Is almple: 

There Is no landowner with ownership rights. 

The Federsl Covcmmenl maintains the responsibility as trustee on Indian lands 
and has evolved a method of recording and maintaining owirership on Indian 
lands. In attentoting to preserve ownCTship rights, tire actions of the federal 
government on Indian lands which have pas^ to various heirs has resulted in a 


4 



97 


m Und with a unique and untenable ownenh^. This unique ownership, referred to 
ifi variously as Fractionated Heirship or Undivided Interest, is a failM attempt to 
192 maintain private owiwrship of land without taking action to specif which tracts 
19} are being inherited. The result b a large number of individuab wtK> have some 
IM undefin^ owrtership ri^ts in a specific tract of land, which they share in 
■9} unequal portions with oi^r irtdividuals. Unlike the e)q>ected situatiofv these 

196 various individuab who share ownership are not legally associated in any 

197 maivier, whidi allows assodatiotud dedsion making for the Mrrefit of the whole. 
I9t By federal action, these mdividual owrwrs of imdivided interests must renuin 

199 separate, with individual ownership righb artd authorities. 

200 

20 1 There b no counterpart in ttus or any past dvUization avaibble to use as a model 

202 for admirustering or utilizing thb unique form of ownership. If inherited bnd 

203 had been partitiorted into Mbdivided tracts these problerns would fw>t have 
2 M occurred. U the owrwrs were in some marurer an aaso^bon, so that a method of 
203 decision making was imptenMnted, a democratic system could be put in place 

206 and the problenu faced by bulian landowners today would irot occur. If the Urtd 

207 was held communally by all heirs, a system for admmbtering the land would 
2M bccofite readily availabb based on Asian or Oriental precedents, and again 

209 today's disen/reiKhised owner would ru>t exist. If the land had remained in 

210 Tribal owitership, rw> problems faced today would have materialized. Fuudiy, if 

211 the federal government had deferred to an established tribal deobion-making 

212 process for the inheritartce of property, the situation would have reserved itself 
21 } in traditiorul tribal channeb. 

214 

213 Unfortunately, none of the established methods of dealirtg with real property 

216 was applied in the case of Indian allotted larwls. Instead, the federal govenunen^ 

217 in attemptif\g to exert ib rcsportsibility as trustee, implemented the hereto f ore- 
2 is uiUmown process of pasting land tracts, in undivided form, to heirs and 

219 desceirdanb as fractionated interesb in the whole. When the origiiul allottee of a 

220 160hkic tract of Indian land passed away, each of hb Of her hrirs inherited an 

221 equal, yet undivided ahare of the IbO acres. If there were four heirs ead\ would 

222 own a share proportional to 40 acres, but no method has ever been implemented 
22} to determine which 40 acres b own^ by iWrom. As generatkmB continue to be 
224 replaced, the fractionation of the ownership p ro greas c s exponentially. 

223 

226 The Problem Defined 

227 

22 t The problems resulting from Fractiotuted Heirship (AKA UiMjivided Interest) 

229 canonly be successfully addressed if care b taken to separate real problems from 

230 those which may occur but are peripheral to the bsue, and to separate the causes 

231 of heirship fractiarution from Ine eff^ of fractionation. Thb section focuses on 

232 the problems from an Indian viewpoint, rather than a federal or admlrdstrstive 

233 viewpoint, because the BIA has ib own working group focusing on internal 

234 problems. 

235 

236 Problems resulting from attempb to adminbter the larnU, such as a failed title 

237 plant, are r>ot speciBcally a result of fractionated heirship, nor do they conttibute 
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2 M to fractionated heirship • these are factors which are affected by, but are neither 
23* the direct cause nor a airect result of fractionated heirship. 

240 

241 Causes 

242 

34) The causes of the fractionated heirship of miUiorts of acres of Indian-otened lands 

244 can be summarized under three interrelated factors: 

245 

340 1. Imposition of non-traditional values on the Am erican Indian culture: The 

247 primary cause of this problem is the policy of the federal government, as spelled 
24t out in the Dawes Act and reiterated in various allotment acts, to divide 

249 communally held ancestral laiuls into small tracts owned by Individuals, who 

250 had no cultural history, experierKe or tradition of private ownership of real 

251 property. The private otvncrship of real property, takm for grafted in the United 

252 States is not a globally held concept. Private ownership of real property 

253 originates, in part, in the English Common Law and is uniformly mis^g from 

254 other cultures, including the aboriginal American cultures. At the time of 

255 allotment, the tribal leaders and individual allottees had no basis for 
356 understanding or addressirtg these land allotments, and the wholesale loss of 
257 lands to the iMian community, the fractionation and therefore devaluation of the 
25t remaining assets, and the alierution of individuals from tfteir traditional ties to 

259 the land was to be anticipated. 

260 

261 2. Failure of the American Indian cultu re to adapt : The accord causative agent of 

362 the fractionated heirship status of Indian allotted lands is tied to the first, but 

263 reflects the decisions and culture of the Indian community, not the federal 

264 government. This contributor to the problem is the lack of provisions on the part 

265 ^ the landowner for the distribution of their assets after th^ demise. The lack of 

266 a tradition of private ownership resulted in a lack of formal wills or other 

267 conveyance documents, which would have prevented the current situation. This 
261 situation may not have become a problem if left to traditional tribal remedies, 
269 because the established tribal decision making process would have re-allocated 
370 the holdinn. However, die allotments were nude under Meril provisions, and 
271 therefore m distribution of a decedent's assets were also based on the Ei^lish 
373 Common Law, not the local law or tribal cultures understood by the affected 
373 individuals. 

274 

275 3. Failure to implement svailable solutions : The third causative agent, is the 

376 teilure to take those actions available under existing laws to curtaU this long 

377 recognized and increasing problem. Written positions by early BIA offleiab 
37t stat^ the existing problems, predicted the upcoming crisis and recommended 
279 action. Most eloquent among tnese was the 19M report of Commissioner CoUier. 

250 However, no meaningful action has been taken to actually reduce this problem 

251 using available authorities. Procedures, which are availabfe to address mis issue 

252 administratively, include: 

313 • Counseling Indian landowners to prepare wiUs, 

3S4 • Negotiating or forcing land partitkmments of frectioruled tracts, 

2t5 • Devrioptng a federal probate code, 

256 • Utilizing authorities for land acquisition and sales among surviving heirs. 
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217 • Promoting land exchanges to consolidate hidings, 

• Promoting gift deeds to simplify probates in (he case of elderly 
landowners, 

• Developing the regulations necessary to implement laws of escheatmcnt, 

• Recognition of mandated land consolidation plans. 

The BIA has authority to urtdertake the above actions, but no effort is ongoing to 
deal with this problem, so no fMward progress is made. 

Effects 

A second attribute of this problem, and perhaps the most important of the two in 
developing equitable solutkms. Is the effects on the [fwiian lands, commimitics 
and owirers caused by the heirship status, for any solution to be effective it must 
mitigate the primary effects of the problem. The effects identifted by this 
worUng group can be geirerally himp^ into five separate headings: CXvrrmhip 
Effects, Economic Effe^, Tri^l Homeland Effects, Development Effects, arrd 
Admmistntive Effects. These are overlapping in many areas but are discussed 
separately for clarity. 

1. Owrwiahip Effects : The effects of the fractionated heirship statm of Indian 
allotted lands is most keenly felt bv the iiKlividuab who sctually own shares in 
this land, usually referred to as allotted land owners. Owners of fractionated 
lands retain little or rKine of the berrefils of ownership usually attributed to 
landowners in this society. A fractionated owrrer caimot dearly ioentify or locale 
their holdings; cannot make beneficial use of it without the dir^ invr^vement of 
the other owrrers and the federal government; have no actual equity position in 
the land for borrowing or net worth purposes; carxnot directly access the USDA 
farm programs on their own behalf; have virtually no direct involvement or 
authonty in its management or use, except as granted by the federal govenunent 
on an iiMividual basis; and as stated almost 60 years ago, are reduced to the 
status of a destitute absentee lairdlord with nuiumal returns. Perhaps worst of 
all, the mismanagement of this one remaining valuable asset of the Indian 
Nationa is the one place American society whm the phrase '’mafority rules' 
does rrot apply, and the owners have become embittered and antagonistic 
toward the federal trustee who is responsible for the control of 'their” lands. 

T Emrto wuc Effects : Economic bcrtefils to the landowrters ar>d to the community 
at large are miiumal. Landowners receive small lease payments, proportional to 
their owrrership share, which are paid by the lessee to the Bureau of butian 
Affairs aird redistributed through Treasury to the individual landowrwrs. 
Because the lease iiKome is divkM among many separate owners, even lease 
rales well over appraised value result in little meaningful iiKome to the owrrers. 
These Treasury checks, while small, are also the primary reason people in irearby 
communities mistakenly believe that Indian people are subsidized in some 
unique fashion by the f^eral government. The ownership shares are also 
worthless as collateral for loans or iitortgagcs. 
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The value of products produced from the land accrue to the lessee, hequenlly a 
non-resident of the reservation, and those funds are not available to ^ild the 
reservation economic base. In short, dte leasing of these millions of acres of 
fractionated lands makes little or no contribution to the ecorKimy of the local 
community. In off-reservation rural areas, incotrte horn the land has been the 
basis for d^eloping thriving communities based on service, merdiandising, and 
maiuging the tarul based assets. In lr>dian Country, the larui has produced iwne 
or these gerwrally accepted contributions to the community, has rtot provided the 
foiuxialion for communi^ developr^t, and g^rally b rK>t contrOniting to the 
devdopment of mearungml reservation ecorromies- 

In addition to the absence of a contribution to reservation economies, this 
problem diverts funds aiui resources from other, critici] rweds. The increasin^y 
complex adxninbtration of Fractionated Heirship laruls divert limited resources 
from the positive contribution of UikI management ai^ ecoruHnic and social 
development to custodial monitoring of a continually worseniitg situation. 

Other adverse ec on omic impacts of fractionated heirship laiuls come from the 
billing and collection process utilized by the Bureau of Indian Affairs on 
fractionated lands und^ irrigation projects. If a heirship tract of Larui b ikM 
leased, the BLA bills each heirship interest owtter the full amount of the total 
o%ved for irrigation operation artd mainienance for the total tract. If the operation 
ai>d maintenaiKe charges are not paid in full on an annual basb, become a 
debt agaiiut the property which accrues on an armual basis. Tnis process 
dimlr\i&es die value of the property and further reduces owner income. 

3. Tribal Homelands Effects : A large proportion of the remaining Indian 
reservations and restricted Indian lands in Oklahoma, were established by treaty, 
proclamation and law to provide a homeland, in perpetuity, for Native 
Americans in return for certain concessions of land, mobility and resources. 
These homelands %verc then divided by the trustee and granted to individuab, 
%vith the remainder opened for homesteaders in many areas. Those lands not 
homesteaded or retained communally by the Tribe have become fractionated to 
die degree that they contribute no benefit to the tribal homeland, and in toct are 
less a homeland than a lessee-hold interest, held by non-Indians and 
adminbtered by the federal government. The ideab of a homelarid wherein the 
Tribes continue to reign in thrir traditional role b completely undercut when the 
Tribe and its members can only react to fedml non-marugement of their 
dwindluig assets because there are no true owners, and they cannot make direct 
or beneficial use of their assets. 

An additkmaJ effect b the impact on the relationship between an individual and 
their ancestral roots with the Trtoe. In some instances, landowners living away 
from the reservation may consider their land holding, inherited from their 
ancestors, as their major family, emotional and cultural be to their Trftie. The fact 
that their hotdl^ are small fractionated and urudentifiable does not diminish 
thb be with their roots, and complicates efforts at solving thb problem by taking 
or escheating small interests. 
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4. Development Effecta : Under existing administrelion, whkK is generally 
limited to open market leasing of surface and sub*surface estates, fractionated 
lands are not and cannot be developed to their potential. Most remain in an 
undeveloped, grazing state, which generates the least possUile return to the 
landowners, and does nothing to improve the equity in the land. There is a 
strong economic dis*irtcenti%^ for lessees to develop these lands because they 
canrtot retain ownership of the improvements and the lease cost will increase in 
subsequent years under the current management. Best case economic 
management for a lessee is to corKitict the al^ute minimum maintenance 
required by the terms of the lease, in order to avoid attracting competition 
during the rtext (^)en market bidding process. 

Community devek^mcnt is also severely curtailed due to the large quantity of 
lafKl which is maintained in margmal development and coctdition. Rather than 
fueling an expanding economy based on retail sales and service delivery, these 
margituUy productive laiwls accxue mcome to off'reservatkm sources and the 
income available within the reservation commurtity is artificially low. Larul 
development is a primary source oi initial mcome in developing economies, and 
Irufian reservahorts have yet to go through this prelimmary plUse of economic 
devriopment common to all developed economies in the world today. 

5. Administrative Effects : Land titles and records are gerterally maintamed at the 
county level in American oooununhiea, however when Indian laitds are recorded 
the entire process is safeguarded within the BIA. There can be no other single 
organ of go v er nm ent, wh^ maintains the quantity, arul type of iiulivkiual hind 
ownership records maintained by the Bureau. Despite tnis experieiKe, which 
should be expected to confer some level of expertise, the Bureau Titles and 
Records division is the brunt of continuous and expanding criticism from 
lartdowners, Trfties, aitd branches of the BIA itself. It it not poa&le to develop a 
data mainterumce system, which is completely error free, especially if human 
input, b involved. However, due to the vast quantity artd firutncial ruihire of the 
records maintaiiwd. even a tirty standard error results in teru of thousands of 
record errors in a single year. The problem here b rwt institubonal ir>compet 0 Ke, 
rather it b the inability of any governmental or private sector entity to effectively 
carry out such overwhelmiixg and diverse le^onsibiliKes. 

Adminbtrative problems are not limited to thb single bratKh. Lease paymenb 
from all sources, including surface, agricultural, commercial, mmeral and oil atwl 
gas are dbtributed to the individual landowners based on their irwlividuai shares 
as currently recorded in the titles section. With the uiuiivided ruture of the 
ownership, thb requires that htmdreds of individual federal checks are written 
each year for each allotment, many well below the actxul adminbtrative cost to 
the government of writii^ tlw chedc. Perhaps even more damaging to efforts at 
improving govcnuncntal effiderwy b the requireownt that each of m undivided 
interest laiMOwners be invcrfved, in some marmer, with the leasing or permittirtg 
of their laiud, no matter how small their share. Rather than usmg the leasing or 
mmeral program to advance reservation devetopmeni, the staff b occupied 
processing mass mailings of form letters to thousands of irvdividuab. Few of 
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4)2 these ^o^n betters are actually understood by the landowners, and fewer still are 
4}) signed and returned. 

4)4 

4)S Land and resource management functions within the B1A, artd in some cases the 
4)6 Tribe, are similarly tied into ineffective and self'Serving communication with 
4)7 absentee and disinterested landotvners rather than resource development and 
management to achieve local goals for economic development. Dtsenfraitchised 
landowners, receiving contact from the agency on land issues, are generally just 
reminded of their own ineffectiveness in exercising any control over the lands 
titey oivn. 




Constraints 

Having listed the above items as important effects of the Fractionjted Heirship 
status erf IfMiian lands, it is necessary that any proposed solutions actually worx 
to reduce diose identified problem areas. In addition, the working group has 
described seven constraints whkh they feel must be addressed in any proposed 
solution. These ate: 

1. Recognition arul provision for the cultural and emotional ties that Indian 
landowners may have to their inherited lands, no matter how small. 

2. Equalities of economics, not just the short-term income derived, but also the 
long-term equity value of the laiulowners, as well as the required investments, if 
any. 


3. The reservation (and former reservations in Oklahoma) as the ancestral 
homeland for dte members of the Tribe, in perpetuity. 

4. The rights of landowners to will their lands to whomever they please, whether 
a tiM member at that reservation or not. and the rights of indhriduala to inherit 
lands without regard for their enrollment status. 

5. Any solution must reflect the individual cultures and governments of the 
individuals Tribes, address their individual methods of problem restrfution, and 
advance or maintain tribal sovereignty. 

6. Solutions should acknowledge and embrace tribal efforts at striving this 
problem, including the development and implementation of tribal inhentarux 
codes. 

7 Finally, and foremost, any solution must protect the constitutionally 
guaranteed ri^ts of iandownera and specially pre^e methods for landowners 
to utilize thdr own lands on their own behalf. 
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A BILL 


To prcMTvc original Indian honalands, reduce fractionated 
owncnhip of Indian allotted lands, protect property ri^ts of 
individual Indian land owners and for other purpose* • 


Be H enacted by the Senate and House of Rrpmcn telrws of thr 
lintlrd States ^America in Congress assenMed, 

Section 1. Short Title: 

This act may be referred to as The Indian Land Preservation aitd Crmsolidatian 
Act of 1999. 

Section 2. Findings. 

The Congress finds aitd declares that ■ 

(1) The Uruted States and Indian Tribes have a government to govenunent 
relatkmship; 

(2) There exists an ut>disputed gerteral trust relatiorrship between the 
United States and the Tribes ttuough which the United Sta^ has a trust 
responsibility to protect, coiuerve, aiul provide for the utilization and 
management of Irtdian lands, consistent tvith its fiduciary obligation and its 
unique relationship with Iiudian tribes: 

O) In the last century aiul the early part of this century, the Uruted States 
sought to assimilate Indian people into tiw "oulnstream' by allottiitg tribal larrds 
to individual tribal iiwn>bers, to eliirunate Urge tribal larrdholdir^ by treaties, 
allotntent acts arul making tribal land available for horrtesleadmg, su^hrs sal^ 
and other uses not cof\sistmt with its fiduciary obligation to Irulian p^le aitd 
its unique reUtionship with btdian tribes; 

(4) Durir^ this period and continuirtg today allotments were removed 
from trust by forced fee patent, sale by both the IrvlUn laiulcnvnetB and the 
federal government, proMtes uttder state inheritaiKc codes, foredosures, and 
Tribal treaty Uftds declared 'surptus' aitd sold by the federal government, 
resulting in over 90 million acres of Indian hocnelaiuls passing out of litdian 
harrds durirtg the allotment period; 

(5) Federal policy has created an ownership of allotted UtkIs whereby 
allotted estates are divided on paper, and continued in federal trust without the 
benefit of phjrsical partitionmcnl or division so that Fractionation of Indian UtkI 
ownership hu occurred and continues at an accelerating rate; 
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329 (6) These uchaic federal Indian4and policies have hindered the current 

330 policy of self-determination ar>d g overnment to government relationsh4>s, and 

331 despite the passage and amendment of the Indian Lar%d Consolid a tio n Act the 

332 number of nractkmal interest continues to ^w; Irvlian homelands continue to 

333 shrirdc and the increased growdi of urtpartitioned irUerests in trust allotments 

334 makes H unfeas&>le for most heirs to make practical use of the land themselves; 
533 

336 

337 Sectkm 3. Purposes. 

S3t 

339 The purposes of this Act are to * 

340 

341 (1) Fulfill the trust relationship of the United States to Tribes and 

342 individual Indians and to prooMte seU-detennirution by providing for the 

343 resolution of Fractianated Hnrship aitd other land issues in a manner consistent 
544 widi Tribal goals and priorities. 

343 

346 (2) Protect the remaining Indian homelar\ds and curtail the passage of 

347 land out of Indian ownership arxl Tribal furisdlction. 

341 

549 (3) Authorize ar>d require the Secretary to lake part in resolving the 

330 consolidstion of Indian laiKl owitenhip, in a manner consistent tvith Tribal 

331 goats and priocities. 

352 

353 ( 4 ) Recognize the authority of the Tribal Governments to seek and 
334 implement innovative solutions uduch reflect local needs atwl cultures. 

333 

334 (5) Provide for the beneficial use of Indian lands by die Indian people who 
337 own thw lands. 

33t 

339 Section 4 . Definitions: 

540 

341 (1) *1ndian* means any individiul who it recognized as a member by a 

362 North American tribe, band, nation, pueblo or other organized group of native 
343 people who are indigenous to the Continental United ^tes. 

364 

363 (2) 'Indian Landowner Holding Company’ means an orgaruzation of 

366 landowners udio have formed a real property holding company n4tich ms v take 

367 the form of a corporation, partnership or othn instrument recognized by mt 

361 Tribal Government for die purpose of combiiung aruf heading trust real property 

369 interests in s single ownetsnip nsme. 

370 

571 (3) 'Land Consolidation Plan’ means a plan developed through a 

572 documented communltv based planning process and enacted by the tribal 

373 eovemment, defining land consolidaHon goals and a means of reducing 

374 imetionstion throu^ gift deed, sale, purchaM, and exchange among owners 

573 and /or other Indiaits or tribes. 

576 

377 ( 4 ) ’Secretary" means the Secretary of the Interior; 
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(5) Tribe* means any Indian tribe, band, natkm, pueblo, or other 
organized group or community, including any Alaska Native village or regional 
corporation as defined in or cstabliahed pursuant to the Alaska Native Cbimts 
Settlement Act (43 U&C. 1601 et se^.), which is recognized eligible for the ^>e^ 
programs aitd services provided by tlw United States to bidians because of their 
unique status as 'Indians'; 

(6) Tribal Goverrunent' means the body that governs the tribe, by 
custom, tradition, constitution or governing ck^ment; 

(7) Trust or Restricted Land’ means a tract of land, all or a portion of the 
title to ivhich, is owned by orte or more mdividual Indians or a tribe and is held 
in trust for them by the Uruted States or b owned by one or more individuat 
Indians su^ect to federal re sl ric ti oit t on alierutiotv 

Title I • Lartd and Ownership Consolidation 

Section 101. Ptuposc. 

The purpose of thb section b to; 

(1) Prevent the further fraetkmation of trust allotmenb; 

(2) CocttoUdate fraetkmated interesb ar>d ownership of those interests into 
usable parceb; 

(3) Vest title to such parceb in (iKiian people or the trtt>es; 

(4) Promote Indian sel^sufflclency and self-determination; 

(5) To enhance the govemment-lo-govenunent relalkmship between the 
«io tribes and the United States. 

«ii 

SI 2 Section 102. Tribal Land Consolidation Plan. 

«I3 

SM Notwithstaiulmg any other provision of law, any tribe, actir\g through its 

SIS governing body, may ' adc^ a land consolidation plan providing for the sale, 

SIS purchase or exchange of any tribal lands or interest in luids for the purpose of 
SI7 eliminating undivaM factional interests in Indian trust or restricted lancb or 
sit consolklal^ its tribal land holdings; Provided, that * 

SIS 

S 2 e (1) Except as provided in Section 103 part 3 and Section 401 part 3 of thb 

S}| Act, the sale prke or exchange value received by the tribe for land or interests in 


'Pilm S Owin Sm isswvil of Su Tm Ua i . . i3 Mpe siSxl cottiwriei wquirt mo—mI ipprovil. mtd 
lor Swt* Sm sImm if rstodiM. F«rboMfiMiSMcsMtiMliemwiSMuiMiissciAe(«qMiNmMi.iitoii 
■ Stawi MMtta mt iSriS i w Sm MUMieMe ■^mritin Mi ippravpl Iim Sm Sjr 
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land covered by this section shall be iX) less than within 10 percent of the fair 
market value; 

(2) If the tribal land involved in an exchange is of greater or lesser value 
than ttve land for whkh it ts beirtg exchanged, the tribe may accept or give cash in 
such exchange in order to equalize the values of the property exchai^ged; 

(3) Anv proceeds from the sale of land or interests in land or proc e eds 
received by me tribe to equalize an exchange made pumiani to this section shall 
be used cxdusiveiy for the purchase of oth^ land or interests in larul pursuent to 
the Tribal Land Cortsolidation Plart Upon completion of the Umd ctmsolidation 
pro^ at the local leveL any residual niiwis shall revert to the tribe. 

(4) The Secretary shall maintain a separate trust account for each tribe and 
shall release sudt funds for the purpose of implementing Title 2, section 202 of 
this act 

Section 103. Indian Landowner Holding Companies. 

In order to maintain ownership shares when desired by the laivdowncrs 
and still achieve the obiective of reducing owners of record ai^ admirdstrativc 
quagmires, owrters fnetioruted heirship interests in trust p r opert i e s are 
aut^rized to form real property holding compaides for the purposes of 
combiiung owitership shares into a singb ownership for administntive 
purposes, while maintaining individuu shares in ifw holdings of the Holdmg 
Company; Provided, that • 

(1) Such holding con^arues nay lake the form of family trusts, 
corporations, partrorsnips or such othM form as may be approved by the Tribal 
Govvmmcnt. 


(2) The Holding Company shall elect from amorxg ib members, a 
president, chairman or other leader who shall r epre s ent the interests ^ the 
consortium to the Secretary, and who shall have authority to enter into aitd sign 
various land agreements, sudt as leases, rights of ways, etc. on behalf of the 
consortium m onber s . 

P) The Secretary shall hold in trust title to lands or interest in lands held 
by such Holding Company, when the owitership shares are held by Iiuliarts 
eugible to have lands held in trust. For purposes of applicable law, the Secretary 
shall identify the Holdir^g Company as a sin^ owner, ai^ the tracts shall be 
treated as single owiwrship lands. Distnbution of irreome or other proceeds from 
the Und will made directly to the Holding Conpany. 

(4) It shall be the resportsibilify of the Holding Cotripany to maintain its 
internal shareholder record, redistribute land iiKOme to ib shardtoMers, arvj in 
all ottar ways administer ib own internal fuitctions as a separate entity and 
iaiwlo%viwr, in accordatute with section 103 paragraph ( 1). 
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«7I 

677 (5) The Secretary is authorized to transfer title to fractkmal interests of 

«n individuals directly into holding Company ownership without the need for 
S74 appraisal gift deed, or other conveyance document on the qpedfic written 
request of the landowners. 

Section 104. Tribal Purchase Option. 

When a tribe has adopted a Land ConsoUdabon Plan, that tribe may 
purchase, at no less than the htir marhet value, part or all of the interests in any 
tract of trust or restricted land within that tribeS jurisdiction with the consent of 
the owners of such interests. The tribe may purchase all of the interests in such 
tract with the consent of Ute owners of over 50 percent of the undivided interests 
in such tract; provided, that* 

(1) Any Indian owning any urtdlvlded interest, and in actual and 
continuous use and possession of such tract for at leari three years preceding the 
tribe's offer to purchase, may purchase such tract by matdiing the tribal offer; 

(2) U, at any time foUowmg the date of acquisition of such land by an 
mdividual pursuant to this section, such property is offered for sale or a petition 
is filed with the Secretary for removal of the property from trust or restricted 
status, the tribe riull have 180 days from the date it is notified of such offer or 
petition to acquire such property by paying to the owner the feir market value as 
determined by the Secretary; 

(3) The tribes shall be eligible for funding dirough the Acquisition FutkI 
estabb^wd in Title II of this Act for all Tribal purduses and cxdianges initiated 
under this section 

Seetkm 105. Individual Co-owner Acquisition Program*. 

tVhm yr up i ifc d forbtt Tribal Imti Canotidahon Ptan. a evrmt oamarafinttrat m a 
fraciitmattd heirtkip tract way yiirribwr, at iw Im than ika fair arnbet valur. pari ar^af the 
mnanoi; imitnatt im the tract af Irmt ar rat r ictad laad witk (hr cpmoir af the aamm ^ audi 
mtrmt*. and adttn ntdb purdmt ariO act to raduea ar aliatmaU the emtiniHg /rwetiematiam af 
mtereatt. Inlrrab patximad mder M$ part nay brf m t dirtti aaaafthe purrii^ ar to 
eoitaelidaUheldii^ for trade ar exdt am ge ahA the Tnfet Geotmwt wr or other Indian 
taadavmer; Praaided. (JM - 

(V Aey Iwfian mniMf any aadipidad ailaml, »id deririiig ta pardiau addttianal 
713 ialemH^ parpoaea of trade erenuolidalkm $lmll.atparteflkepurchaiet0n.$i^mitaa 

713 Estate Ptanmagdoevatent to the praperloe^aytharity that preverUs/urther/raelionalioti; 

714 

713 (2)lf,atattylmefpllotpOiglhedatrcfac^»aailianeffiichUitdmtarealb^aniadmdiiat 

714 pursaanl to (to aaelion. we* miereat h offered far rale or a petitioa a filed with the S t vr t ia r y far 
717 reaajval of the properly from trust or raUriettdtMas. the tribe ih^hmitOdapafroat the date 


*Seaioai0tmdtb7maihaadtaatariaaiwaimadaa^tatahtbeaa. Thaw momm «• IkImM tan 
ad w wst reU e eiiulag aiAarUiaa. ha to hast Uw toaaa ayttoea ara aca orartoakad. 
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if B nei^iedefutehejferorpttttiem toae^yireuteh mlmatbyptymglolheoanterlke/uf 
markti o^uttsdeiermimidbytktSemtMry; 

(3t Triba my $et-yo a lean^ranl pngr am to aaaisi Indian eo-cvum to eomolidate 
hoUinff. Th» program wotM utdiu funding from the Acguaiiien Fuad eataUi^ied m Title II of 
Ika act to eslatlah a metdangloan^ra n i prog r a m withamaxmumlaaHefSlO,OOOper 
individual and a ataximum maldiing grant of SlOfiOO.00 per individual to be uaed aMy by eo- 
oamert to purchase the mlertsls of other aanms ifi their faintly owned tract*. Principal and 
mlereat payments made pursuant to this part wOl accrue to tkr Acgukition fund at that location. 

S«cti<Ni 106. Indhidud Non<owmM Acqabition Program ' 

Whflt peothded forma Trial Land Consolidaiion Plan, an Indian who is not a oo-owner 
in a tract auty purchase, at no lea* than the fair mariet value, mterests in the tract of trust or 
restricted Imi vrlJi the ornwnl of tfcr owners of (udk mterests in order to WimiMto thr 
/wfiimfiM 0^ intercsf*. lartdspur^resed under this peri may before direct use of the purchaser 
or to trade or e x dra ng e rerth the Tribtd Coatming Bo^ or other Indiem tandoumer hr order to 
consolidate tartdholdingt; Ptothded, that- 


(1) Any Indian deairing to purchase lands under this act shall, as part of the 
purchase offer, submit an Estate Hanning documenl that prevents further froctionalion; 

(2) If, at any time fMnoing the date ofaofuisition of sudt land by an individual 
pursuant to this section, such land is offered for sdfe or a pefifipn is filed xvith the 
Secretary for retrurcel of the property from Imsf or re^r^ted status, the tribe shall have 
ISO 4iiys from the date it is notfied ^ such offer or prtifion to acquire such interesi by 
paying to the own er the fiur mabet value as determined by the Secretary; 

(3) Tribe* may set-up a Loan program to assist Indian people to acquire all the 
interests in fractionated tract* tehere th^ currmfly own no land interests, or desire to 
ac^irt land for the purpose* of esldbiraking a base of operatioru. This program tvould 
uftlize funding from the Acquisition Fund establi^ied in Tifto II of this act with a 
maximum loan of SlOfiOO per individual to purchase alt the interests in fractionated 
tracts. 

Section 107. Federal Acquisition Program. 

Unless the Tribal Government has adopted and implemented a Land 
Consotidation Plan as defined in section 103 of this set and has implemented, as 
a part of that plan, all or part of the above dements, or other vehic^ to direct^ 
reduce current fractionation of ownership and eliminate future fractionation of 
ownership, in a five year period from ervictment of this act, the Secretary is 
authorized to acquire. In nls discretioa and with the consent of Its owner and at 
fair nurket value, any fractional interest in a trust allotment on that reservations 
or area of tribal (urisdiction. 

(1) Administration of Acquired Fractional Interests. 


'SaOMM I 0 S«)S leiBt drmd)rBmdri»d««te«iiHMgfc(alJtioRi TImw MCttens an mclvSto Sere 
M( 10 w y i ee e rft eebtiag mS^eraiei. bm lo bme Sm (heee optiom en oot overtoeteS. 
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(a) The Secretaiy shall receive the rents or other revenue from the 
fractional interests acquired pursuant to this Act. All sudi revenue shall 
be deposited in the Acquisition Fund created pursuant to Title 11 of this 
Act. 


(b) The Secretary Is authorized to indude interests acquired 
pursuant to this Act in leases of die affected parceb indudin^ but not 
limited to, business leases, timber sales and permits, grazing permits, 
agricultural leases, and mineral leases, and to grant easements and rights- 
of-way across said parcels. All revenue derived from such leases, permits 
and ri^ts-of-way shall be deposited in the Acquisition Fund created 
pursuant to Title D of thia Act. 

(2) Consolidation of Acquired Fractional Interests. 

(a) The Secretary may continue to acquire fractioruil interests 
in a trust allotment imtll etdier all of the interests have been 
acquired or the Secretary determines sufficient interests have been 
acquiied to warrant partition of the trust allotment. The Secretary 
shall then cause the trust allotment to be partitioned, and full titk 
lo one or more of the partitioned parcels shall vest in the United 
States. Provided, that if the trust interests in the mineral estate have 
been severed frein the trust interests in the surface estate, only the 
surface estate will be partitioned. 

(b> The Secretary shall transfer the title of all full parcels 
acquired or partitioned pursuant to subsection (a) to the tribe on 
Mdvose reservation the parcel is located or which has furisdiction 
over the parcH 

(c) The Tribe receiving a parcel pursuant to subsection (b) 
may treat the parcel as any other tribaliy-owned parcel within the 
tribe's territo^ including, but not limited to leasing the parcel, 
selling the resources, granting of rightsK>f-way, or engaging in any 
other transaction affectkig the parc^ authorized by law. Provided, 
that until the purchase price paid by the Secretary w the parcel has 
been recover^, anv lease, resource sale contract, right-M-way or 
other transaction affecting the parcel shall contain a clause that all 
revenue derived horn the parcel shall be paid to the Secretary. The 
Secretary shall deposit all such revenue in the Acquisition Furvd 
created pursuant to Title II Section 201 of this Act. 

Title II > Acquisition Fund. 


Section 201. Purposes. 
tl3 

si] The purposes of die acquisition fund shall be (o; 
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•15 (1) Esublish specific sudiuble accounts to administer the funds used to 

•16 implen^t the purposes of this set; 

•17 

•)• (2) Provide financial re-sources to the- Tribes or the Federal Government 

or loarts af>d grants to individuals, for the sole purpose of purchasing 
fractionated heirship interests to consr^idate ownerahip. 

(3) Reduce federal administrative expenses caused by the hi^y 
fractionated title on these speaRc tracts by reducing the number of owners arwl 
owTwrship shares. 

(4) Elimirwite Fractionated heirship as an ownership category of Irwiian 

Lands. 

Section 202. Administration. 

TheSeoetary is directed to establish an Acquisition Fund todirtntrse 
iwropriations authorized to accomplish the purposes of this Act aiMl to collect 
all revenues received from the lease, permit, or of resources fiom interests in 
trust alloiznenis acquired by the Secretary pursuant to this Ad. All proceeds 
from leases, permib or resource sales shu be deposited in interest bearing 
accounts. Provided that: 

(1) The Secretary shall identify the specific funding needs at eadi allotted 
reservation and former reservation aitd allmte the funds appropriated into the 
Acquisition funds of each reservation in a manner propoitiorure to the needs of 
the that reservation. 

(2) Where a Tribal Land Consolidation Plan indudes any or all of the 
options listed in Sections 102, 103, 104, 105, and 106 of this Act, this Acquisition 
fund will be available to the Tribal Governme n t to operate the requisite 
purchase, lending and grant programs. All loan repayments induding principal 
and interest as well as procc^ fiom leases, permits or resource sales from 
interest acquired by the tribes shall be depoetted to this account at that location. 

(3) ln$*rt $*ctioH 2t$ of the present S. 1586 


Title III ' Inheritance and Estate Planning 
Section 301. Puipoact. 

The purposes of this title shall be to: 

(1) Eliminate the current practice of passing tiKlian real property inlestale 
to multiple heirs in undivided status. 
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(2) Elimtnate, over time, the fractkeuted ownership of Indian heirship 

lands. 


(3) Encourage and assist Indian lafKiowners in all aspects of estate 
planning to reduce intestate succession. 

(4) Provide for Tribal Governments to develop probate codes whidt shall 
supersede and replace use of state or local codes at tnat location 

(5) In rtte absence of a Tribally adopted probate code provide a federal 
Indian probate code whkh shall superseoe ana replace state or local codes and 
provide uniformity throughout the country on dtstribuHon of Itudian real 
property through probate. 

Section 302. Estate Plannlrtg. 

The Secretary shall implement estate planrurtg programs at appropriate 
levels within the structure of the BIA to advise arkd assist Individual 

Indian larulowners in uitderstaiulmg aitd using the4various methods and 
documents to secure for themselves their ri^ts to devise, throu^ will or 
otherwise, their laixls to those heirs whom they chose; Provided, that- 

(1) It shall be the purpose of this program to dranutically increase the use 
of wills, revokablc bmily trusts, and otner methods of devise among Indian 
Landowners. 

(2) The desired effect of this program is to substantially reduce the 
quantity and complexity of Indian estates whkh pass intestate through the 
probate process while protectif^ the ri^ts arul iruerests of the Indian 
iandowncfs. 

(3) The Secretary is authorized to contract with, retain, hire or otherwise 
acQuire the necessary expert is e to provide this servke at the local level to 
individual Indian Lv>downers. 

(4) The Secretary shall prepare a report to Congress on the 
implementation aitd a^vitk* of tjus program on the hrst year anniversary of 
passage of this act and every year thereafter. 

Section 303. Tribal Inheritance Codes. 

Notwithstanding any other provision of law, any Indian tahe may adopt 
its own code of laws to govern desmt and distribution of trust or restricted 
lands within that tribe's reservation or otherwise subject to that tribes 
jurisdiction. Sudt codes may provide, among other things, that non member 
Indians may be entitled to receive by devise or descent interests in trust or 
restr i cted lands within that tribe's reservation or otherwise subject to that tribe's 
jurisdiction; for the creation of life estates for spouses or dtildren who are not 
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*10 ouoiified to receive property by devise or descent; and for the renunciation of a 
*1 1 devise by an tnel^ble person in favor of an eligible person. 

*12 

*13 Section 304. Federal Indian Inheritance Code. 

*14 

*15 Urdcsa the Tribal govenur^ent adopts and implements a Trtbal iftherilar>ce 

*14 code as defined in section 303 of this act and which will riixnirute future 
*17 hactionation of owner8h4> in a reasonable period of time the foUowixtg federal 
probate code shall be supersede and supplwt all slate or local codes fw all 
Indians aftd Indian property under the jurisdiction of the Secretary. 

(1) Descent or distribution^ Full or Undivided interest's shall descertd by 
intestacy or devise. Provided, that; 

(a) Fractkmal interest Nothing in thb section shall prohibit the 
devise of a fractkmal interest to any other eligible owner of trust or 
restric te d Land. 

(b) As to decedents who die two years from the date of ciuctment 
of these amendments or thereafter, interests in trust allotmerUs may 
desccftd by testate or intestate succession only to ntembeis of the tribe on 
whose reservation the trust aUotment is locat^ or which has )urisdiction 
over the trust aUotment. 

(i) For those estates passing by Intestate succession, only 
spouses aru) heirs of the fust degree (parents and children) and 
second degree (grandchUdren, graiulparcnts, brothers aivl sisters), 
who are not pr^ibited from taking by subsectian 0>) of thb 
sectioft, may inherit interests in trust allotments. 

(ii) If a person who b prohibited by subsectian (b) from 
aoouirfatf an interest in a truM allotment b a surviving spouse 
and/or duld of an intestate decedent and would have except for 
the provisions of subsection (b) received a devbc of an interest in a 
trust allotment, a life estate shall at the request of the q>ouse during 
the probate of the decedent's estate be created for that spouse as 
defined in s u bsection (e) of 1 }^ part, and tfte remainder shaU vest 
in the Iirdians or tribal membm who would have been heirs in the 
absence of a qualified person taking a life estate; 

(iii) Any meligible devisee shall have the right to rervounce 
hb or her devbe in favor of an individual who b oigible to inherit. 


* Hw Mi SoH not ootMMi • 2H wkiw cIm*. ASSitif illy. Sm m iSP^ico only to 

ml p to Stoty of on toSiviSMl nto hm an Min wd it not tot prapM tom to b com at toMlI taumu of 

Wton Itob TVwSt n «« oc tot tom OrewR to too TribtO in ptoec of tot OcodiMl to toe TriboO tinco toe 
veei ntojorliy of toeee leato «m« orffinnlly ia tribal ewnenbip befen toe Fodenl CevenmeM took toem 
fcriBotoiiW- 
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953 (iv) If no individual is eligible to receive the interest in a 

954 trust alkdinent as provided in subeection (c), the interest shall 

955 revert to the tribe naving jurisdiction over the trust allotntent 

954 subject to any life estate that may be created pursuant to paragraph 

957 (i) of this subsection. 

955 

959 (v) If an intestate brdian decedent has no heir to whom 

960 interests In trijst or restricted UtkIs may pass, sudi interests shall 

961 revert to the tribe, subject to any non-lMian or rwn member spouse 

962 and/or children's ri^ts as desCTibed in paragraph (1) of this 

963 section; 

964 <e) Except as provided in subsection (d), upon the death of an individual 

965 holding an interest in a trust allotment which te located outside the boundaries of 

966 a reservatian and it not subject to tfte jurisdiction of any tribe, such interest shall 

967 descend by testate or intestate successson in trust to tpouses and heirs of the fUst 

961 or second degree who are tnee^bers of a tribe, artd any residual wUI pass to dte 

969 tribe in which the decedent was civaUed, subject to wetian (U) and (iv) of this 

970 pari 

971 

972 (d) Upon the death of an Indian holding an interest ki a trust allo tm ent 

973 issued pursuant to the Acts of May 17, 1906, 34 Stst. 197, as antervled, or May 25, 

974 1926, 44 Stai 629, aa amended, sudi interests shall descend by testate or intestate 

975 succession in trust to Irwlian spouses and Irdian heirs of the Hrst or second 

976 degree, and in fee status to any other dev ia t es or heirs-* 

977 

97t (c) Life estatce: Ihe right to receive s life estate uivler the provWons of 

979 this sectlan shall be limited to 

910 

961 (i) a ^>ouse snd/os ddldren who, if they had been eligSrle, would 

9t2 have inherit^ an owrtetsh^ interest of K) p er e rtU or more in the tract of 

913 land, or 

914 

945 (U) a spouse and/or children who occupied the tract as s home at 

946 the time of rtwdeccdeftt's death. 

947 

941 (gX FuH faith and credit to tribal actions uiuler tribal ordinar>ces limitkw descent 

949 and distribution of trust or restricted or controlled lands |$ 2202 ((208)||; Ihe SccreUty 

990 in carrying out his responsibility shall gtve full faith and credit to any tribal actlofv 

991 taken pursuant to aectlM 303 of thia title, which provision shall appfy oidy to estates of 

992 deced^'s whoa* deaths occur on or after the effective dale of tribal erdirut^cet 

993 adopted pumant to this chapter. 

994 

995 

996 Title IV • Ccnersl Provisions 

997 

994 Nothing to this section is interuled to supersede any other provision of Federal 

999 law which authorises, prohibits, or restricts the acquisition of land or the creation of 

1000 reservatiotta for Indiana with respect to any spccihc tribe, reservation, or slate. (§ 2202 
IWI [(204)11 

teo2 

te03 Section 401. Cenveyinra Authority aitd Requirements. (§ 2206((209))). 
toot 
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100$ (!) Thr Secretary chall have the authority to iscur deeds, patents, disclaimers or 

1006 such other instruments o( conveyance or transfer as may be needed to effectuate or 
100? perfect a sale, partition, exchange, or transfer of tribal lands and individual trust or 
tool restricted lands or Intend 

1009 titerein tvhkh are made pursuant to the terms of this Act or of Sectiot tt 372, 378. 379, 4(M 

1010 or 405 of Title 25 of the United Slates Code, provided, that for those laftds that do not 
toil conform tvilh an existiivg public land survey, land descriptions utiliard in conveyancing 
1012 documents authorized herein may be drawn by metes and bouitds but must be 
lot) accompanied by a survey plat which is capable of recordation in the Jurisdiction in 
iOie which the lartd is located. 

IDIS 

1014 (2) The Secretary must execute such instrument of conveyance needed to 

1017 effectuate a sale or exchange of trA>al lands made pursuant to an approved tnbal land 
lOlt consolidalion plan unless Iw makes a specific finding that such sale or exdtange * is not 

1019 in compliance witit the tiibsl land consolidation plan. 

1020 

1021 (3) The Secretary may execute instruments of conveyarKe for less than fair 

1022 market value to effectuate the trancirr of lands used as hotncsilcs held, on December 17, 

102) 1991, by the United States in trust for the Cherokee Nation of Oklahoma- Only the lands 

1024 used as hotnesites. and dcscTibed in the land consolidation plan of ttw Cherokee Nation 

>02$ of Oklahoma approved by the Secretary of February 6, 1987, shall be subject to this 

1094 subsection. 

1027 

10(21 SecliimOOX Trust Rcepensibllity.lS 2209 ((210)1) 

1029 

1030 Title to any land acquired under this chapter by any Indian, Indian Consortium 

1031 or Indian tribe shaO be taken in trust by the UnitH States fw that Iiidian or Indian tribe. 

1032 Nothing in this Act shall be construed to diminlih or expand the trust re sp o nsi bility of 

1033 the United States toward Indian trust lands. Nothing in this act shall be construed as 

1034 authorizing the Secretary to hold lands in trust for entities whkh are ineligible to have 
103$ lands hrid m trust for thm 

1034 

1037 Section403.Taxcxcmption.{$2210((211)|| 

1031 

1039 All lands or interests in land acquired by the United States for an Indian or 

1040 Indian tribe under authority of this chapter shall be exempt from Federal, Stale and 

1041 County taxation. 

1042 

1043 Section 404. Authority of Tribal CovenuMnL {$ 2211 ((212)1). 

1044 

>045 Nothing in this act shall be construed as vesting the governing body of an Irulian tribe 
1044 with any authority which is not authorized by the constitution arid by-laws or other 
I0t7 organizational document of such tribe, 
loa 

1049 Section 405. Secretarial Approval. 

I0$0 

1051 The Secretary shall, within 3&days after receipt of the Tribal action, approve 

1052 such action unless the Secretary provides written notlAcstion detailing the rcasotu for 


* Deleted *-.m not ia the best mterest of the tribe or...* It b (he Tribal Oovernmenins 
responsibility to d etcini ine wtMOs in the best imefeM of (he trte. wx the Se cr ct s fy or bb stafT. 
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■•S) diMpprovat. If the SecreUiy failt to approve or disapprove a tribal action within the 

1954 staM 3(May time period, stidi tribal action shall be de«ned approved 

105) 

lOM Section 406. EstabliaKiii« Fair Maihet Vdov '.($2215 (216)1. 

I6S7 

lOM (I) For the purposes of this Act, the Secretary shall develop a system for 

I0S4 establishir^ the (air ouirfcet value of various types of lands artd improvements, which 

1060 shaB govern the amounts offered for t^ purdtase of interests in trust allotments and for 

1061 the establishmeni of value for the purpose of aection 207; provided that the applicabon 

1062 of the values established hereunder may be challenged as follows- 
1061 

1064 (a) first, by demonstrating to the Secretary that a particular trust 

1065 allotment or interest has a value materially different from the value established 

1066 by the Sccietafy and if the matter is not resolved, 

1067 

1060 (b) by Judicial challei^ to the adcouacy of, or corwhisiorts reached by, 

1060 the systm of estabbahing vahM described above, or 

1070 

1071 (c)byJisdicia)chaUengeOolhe value assigned to a particttlar 

1072 buot aUoOn^ or In t e re s t thercia 
1072 

1074 (2) Exdushrc Jurisdiction (Tver (udkial challenges described in 

1075 subsection (b) above is hereby ve s ted in the United States District 

1076 Court 

1077 for the District of Columbia. 

1070 

1079 (3) Exclusive Jurisdiction over judicial challenges described in 

1000 subparapaph (c) above is hereby vested in the United States 
toil District Court for die DMrict in which the partkular trust alfotment 
1002 or 

1002 interest it located.* 

1004 

1015 Ssetiofi 407. Compliance with the NaUcmal Envieonmental Polky Act ($ 2217 (-218)||. 
1006 

too? No aalc of land, partiticHi, exchange or other transaction affecting title 

tool accomplished pursuant to mis act shall be deemed to be a o\aJor federal action m the 
1009 putpoocs of the National Enviromncnlal Policy Act of 1969, as amended. (42 U5.C. $ 
ION 4321etfeq.). 

1091 

1092 Sec tl err 400. Notifkation. 

1093 

1094 Widdn 180 days of the ertactmenl of these amendments, the Secretary shall notify 

1095 tribes and individual owners of the proviriara of these smeiKlments- The notice shdl list 

ION estate plaxvUng options available to owners under these aowrulmcnti and other laws. 


' Tto rveuamwi far Air win vslus h n y lr O Sm vgli na OUs pepo M O AO. mtd k wvafW Al e wiS> 
ewTM BIA RmtOy prauiMS. H owever. Oic NSt***! P'N'** fcfiOid aaJ witemfM, «d 

awoNomljrtlowwemalL TSii Ad westO y esOy bcreei i Ow isM fuO i m worfclosd of Rmlwy m4 
AfsrxbsbfcrOw scat fc* yews. Aasbmi ah i r wbidt widicceaiptid>fhep io paeM efOrii Aasnd 
nOii w OweOMlobsmveaestmwt bio snow aNatbseOpriwstm w OMsiii^ l a fforw iJAdstuOmO 
0iiri6)'re4ue>0iolbreialippreiwlie n iiii i si i s U A CeopwMhi t4ato Aaslysir «w»H 6e cile i far 
vviOM kmi tffm wi** • wesrwiicw aaO ghm l» IndhtOssii m ■ fosb far Mansed nurriblnii. md 4m 
Secictwy aMoU Ml be beead •» Oiiir suftM Milan VOm pMtias •• s ole ervKchMW* fonmOy eye* to a 
pries. 
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1097 

1091 

1099 

1100 
1101 
HR 

1103 

1104 

nos 

no6 

1107 

not 

1109 

nio 

nil 


Section 409. Sevmbillly. 

tf any provision of this Act or the application of any provision of this act to any 
person or circumstance, is held invalid, the application of such provision or 
drcumsla n ce and the remainder of diis Act shaD not be affected diereby. 

Section 410. Aathocily for Appropriations. 

There axe audtorized to be appropriated such sums as are necessary to carry^t 
the purpose s of dds Act* 
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MI 2 Overview and Section by Section Summary. 

Ill) 

1114 Thb conUitM ihe BIA wrorii. mlnicturad into fonxul bill format. «^th the addition of 
III) purctxaae options by the tribes and individual Indian people to solve fractionated 
1 1 IS heirship issues vrithwl deeding the land to the Department of the Interior or abridging 
III? Indian land owiteiship rights It 

III! b a composite work, drawing from many different aources, and using existing tribal aitd 

1119 individual fecommeTtdationa for qpcdfic programs 

1120 

1121 SpedlicseciMnsofttte Act are described below. 

1122 

1123 Section 1. Title: The title has been dtanged to reflect the purpose of the Act. 

1124 

1 123 Section 2. Findings: hu been edited aitd reduced, and indudes basic tenants of current 

1120 btdianpoUcy. 

1127 

1121 Section S. Purposes: has been changed lo reflect trust respondbUity and government to 
1129 govenuneni relalionships. and b plagiarised from previously passed Acts. Each 
11)0 separate title, (except Title IV) begins with an additional purpoae se c tion whkh defirws 
1131 Ihepurposes/poMdes of that spcc& tide. 

11)2 

ID) Section 4. DefirtHions: has been edited to indude tyedfk definitions from previously 
11)4 passed acts lo maintain uniformity in Indian Affairs New Items, such as 'Indian 
11)3 landownerccnsoftium' are included as mju ir ed for the lubae^uent section of the Act 
IDi 

11)7 Title h Land and ownership consolidation 

im 

11)9 Section 101' Purposes: a purpoae section b added to give guidaitce on the reasons for the 

1140 language in thb dUe. 

1141 

1142 Section 102- Tribal Land ConsoUdabon plans: Authorizes the Tribes to enact Trfoal L«id 

IID ConsoUdatlan Plans as called for in the origirtal UCA and expanda their purpose to 

1144 indude resohriixg Fractionated HeiraNp bsues. Thb version deletes the rc4)ukreinent for 

1143 secretarial approval as reduftdant - addilionalty, secretarial approval b addressed in 

1 145 Section 405. Pew if any Tribal Land Consolidation Plarv have Men approved by the 

1147 Secretary since ttie passage of the ILCA. in pari because no regulatory guidelirws fee 

1 141 approval have been developed. Thb r emoves mat stumblmg block to the process. 

1149 

11)0 Thb section abo relaxes guidelines on fair market value to facilitate the purposes of thb 

1131 Act, and requires the establishment of a new Trust hmd account f^ each tribe to 

1132 implement me Act - the fund b addressed fo Section 202. 

1133 

1134 The section vesting authority to define Reservation boundaries in the Office of the 
1133 Sobdtor b deleted • it b both uruweessary and usurps exbtirtg authorities artd legal 
1136 rccouTM. 

tl37 

1131 Section 103 Indian Landowner Consortiums: Provides a vehicle for landowners to 
1139 consolidate their fr a ctionated heirship wifi> other owners Into a rirtgle ownership type, 
I ISO such as a holdmg company. The intent b to provide a vehicle m Individuab who 
I ISI inherit oe own fractionated heirship to maintain owrwrshi p of that interest while still 

1142 achieviitg the obje cti ve s of redudng federal requirements, and providir\g a rton-fcderal 
114) deebion making body over the la^ to exercise ownership prerogatives. Thb option 
1 164 may be most emetive in maintaMng family holdings «vhich are fractioruted among 
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116) variows Umily membefs who have no desiiT lo disposr of their Afice»lr<l UfMb uwt )oinl 

1 166 tnhrritarK*. 

1167 

il6t This sectkm also streamlines the administrative process for individual landowners to 
1169 consoBdaie their holdings in a coftsoctium. 

IITB 

1171 Section 104. Tribal Purchase Option this section is effectively iderttical to the similar 

1172 section in prioc drafts and r eowves the previous 'stranger to t^ title limitations so that 

1173 any wiBinc sdkr can sril to the trfoe widtout consent of his oo^nvnen. It provides a first 
1176 ri^ of renisal to existing owners who arc using die land., and further provides the tribe 
1173 rvith a foikm-up first ri^ of refusal if that owner subsequently detemincs to sell the 

1176 land. 

1177 

1 171 Section 106 Individual Co-owner Acquisition Program: this section extends the purchase 
1179 options to include purchase of fractionated interest by co-owners in the tract when 
IIM autiwrixed by the Tribal Land Consolidation Plan It requires that in exercising this 
I Itl option the buyer must lake some action, in the form of an undefined Estate Planning 

1112 Document, to ensure diat interests acquired in this part arc not again fractionated 

1 113 through ttw devise and decent process. It follows the same rationale r^ls of refusal as 
ll$4 dw Tribal Purchase option in Wetion 104. and provides for the creation of a tribally 
tits operated loan/Cranl program to assist co-ownrrs in exerdsing this optierc 

IIM 

lit? Section 106- Individual Norvowncr AcquWtfon Program: This section extends the 
lilt purchase option afforded to co-owners in Section 105 to individuals who are currently 
I in not co^wneis but who desire to cstaMish a land base, or consolidate their holdings. The 

1190 ‘strange to the THIe’ 

1191 limitations previously imposed axe not included In the Act so that a willing seller can 

1192 sell to a willing buyer vrithoul undue outside interfe r ence- The clauses on rights of 

1193 lefusal, etc- conMned in sections 104 and 106 are repeated here. 

1194 

1193 Section 107. Federal Acquiation Prmam: This section indudes the prior venkns of the 

1194 federal acquisition propam. as a faO badi position If the tribal government chooses not 
1197 to imple m e nt its own Land Consolidation plan within five yeacs of the passage of this 
IIM Act 

1199 

1 X 6 TMc n • Acquisition Fund 

IXI This tide indudes the acquisition fund proposed in prior drafts, modified to indude 

1209 tribal partidpatten. 

12ft) 

I2ft4 Section 201. Pu rpo s ef the pu rp os es de a cribed here are self explanatory. 

1203 

I2M Section 202. Administration: This section requires the Secretary to establish the 
1307 revolving acquisition fund, and defines the bask parameters under which H will 
1306 operate. 

1309 Paragraph 1 lequirrs the secretary to identify the spedfk fundtog needs at each 

1210 allotted reservation, and distribute the acquisition funds appropriated in a fair and 

1211 equitable manner propertionste to the established need. 

1312 Paragraph 2 requira the Secretary to make these funds svalUMe to the tribal 

1313 governments with Land Consolidation Plans. 

1214 

1313 Title ID MteriUnce and Estate planning 

1214 

1317 Section 301. Puipoaes: The purposes in thmaection are self explanatory. 
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1211 

1219 Section 302. Ertite PUoning: Thb iectton instnicn thg Stat Uf y to unpiwnent a pco yn t 

1220 lo utts* individuaJ Indian landownm with ntate planning using wills and other 

1221 dooaonents to eliminate intestate succession o( land. It proves authority for the 

1222 Secretaiy to contr a c t for the 

122) necessary expertise, and reijulres a yearly report to Congress on Estate Planning 

1224 actlvllier * 

1225 

1226 Section 303- Tribal Inheritaiwr Codes: This section again authorizes Tribes to adopt their 

1227 own codes governing descent and distribution of Trxift estates. 

I22t 

1229 Section 304. Federal Inheritance Code: This section provides that unless a tribe has 
I2M adopted an inheritance code, a federal code wiU be created to supersede all state or local 
12)1 codn used in Indian Inheritance. The desire is to have a sin^ probate code for all parts 
12)2 of the country if the tribes do rtot pass a separate code. The section, as writtrrt, largely 
12)} repeats prior drafts with the exceptian that the * 'escheat* dause that refers to interests 

1234 of less than 2% is retnoved. The 'escheat* requirements of the ILCA continue to be 

12)5 corwUtuliona^ question^le and remain source of eKpcftslve litigation and disparate 
12)6 appikation. Tneiefore an efioct is made to address the pasring of small fractioruled 
12)7 interested ttirough probate without following the 'etdieat* mmods. We have added 
12)1 language on i nt wst s %vhich canraX be inherited in trust under the proposed draft to 

12)9 'revert* to the tribe, both in the cases of true esdieat (no hein) sikI in to cases of no 

1240 legal 'trust* heirs, and have addressed off-reservstlon lands as reverting to the 

1241 decedent's tribe rather than pasring out of trust into fR simple ststus as in the original 
t242 draft. 

1243 

1344 nBe IV - General Provisions 

1345 

1246 This tide contain all the *housekeeping* comments needed for the over all Act Hie ftrsl 

1247 pangraph. which is not numbered in tttis draft, is a disetaimer stating that this law does 

1244 not onange the authorities of the Secretary lo acquire lands for reservations. 

1249 

1250 Section 401. Conveyance Authority and Requirements: This section conlairu the 

1251 authority for the Seaetary to take action on convcyaiKes and b from the Ada Deer draft. 

1252 In paragraph 2 we eUmiiiated the discietionary authority of the Seoetaiy lo disapprove 

125) triM sales or exchanges if he determines it b not to the best interest of the tribe because 

1254 ib the tribe's responstoility to iitake those deciskra, rtot the Seaetsry. 

1255 

1356 Section 402. Trust ResponsibUity: Thb section b a dtsclaimer todkating that the Act does 
1257 itot modify the trust respon si buity, nor authorize tiie Secretary to hold lands in Trust for 
1254 oitities not riigiUe to hold trust lands. 

1259 

1260 Section 403. Tax Exemption; Thb section indicates that lands acquired under thb Act arc 

1261 exempt from Federal, State and County taxes. We changed thb from the Ada Deer draft 

1262 by inserting 'County' In place of 1o^* beesuw the prohibition against local taxation 

126) could be to tc rpieted as 

1364 preventing a tribe from instituting a property or other tax code under ib iuiisdiction. 

1265 which b not the intenL 

I2M 

1267 Section 404. Authority of Tribal Government: Thb seetkm b a dbclalmer that todlcales 
1264 toil thb Act does no* supersede tribal constitutions or other governing documents. 

1269 
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1270 Section 405. Sccreterul Approval: This section esUbItshes that if the Secretary fails lo 

1271 lake negative action on a Tribal action made pursuant to thia Art within 30 days, then 
I2R that tribal action is approved. BasicaOy, the Secretary needs take no action to approve 

1272 tribd action, only to disapprove it 

1274 

1275 Section 406. Establiahing Pair Market Value; The phrase *Fair Market Value* is used 

1276 ihrou^WMil this Act and other acts pertainirtg to Indian land and is gerwrally the result 

1277 of separate, specific appraisals. Due to the potential bulk of transaction requests which 
1271 otay follow this Act, a simplified method ensuring bir market vahie is authorized, 
1279 inff i mrthrfl frr m'in'ring ihrrf drtmniriatiftm if firfiirtl ii TffttHlsh H 

12W 

1211 Section 407. CompUaiKe with the National Envirorunental Policy Act This section is to 

1212 comply with the referenced Act 
1212 

1214 Section 400. Notification: This section requires the Secretary to notify the tribes and 
1245 irtdividual landowners of their aptkss under this Act within 180 days of passage. 

1216 

1217 Section 409. Severability: This section establishes that if any pcoviaion of this Act b 

12tt found to inipplicable, it does not affect any of the rest of tire Act 

1299 

1290 Section 410. Appropriations: This section authorizes appropriations. No target figures 

1291 are indoded tit this Act, as separate Con g r es sional Coounmes deni wHh authorizing 

1292 iegblalion than with appropristions. By iMving the speofic appeopriations out of this 
1292 Act it b unne c e iii r y to indude tite appropriation committtes tit the debate until the Act 

1294 b passed. It b wticipated that extenrive work will be required trith the appropriatiors 

1295 coounittecs to fund tte undertaking one the authorizstion b approved. 

1296 

1297 
(29t 
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Ap(fl23.I999 


Keith BcaftuilL. Are* Director 
BtA, BiUings Are* Office 
316 N. 26* Street 
BUUiiss.MT59tOI 


Dear Mr. Be*ftush; 

1 have been aiked to *ssiA my pareats is the pteparet i oa of their wilb. The family has 
agreed to leave the land as an undivided entity and the family coqiocation wouM bold 
thie to the land. Thb desire raiaes severe ques twos and leads me to thu letter. 1 have 
been advised dwi the Area Solicitor may be Uk key to the answre 1 am seardiiog for. 

One of the questioos raised b as foUows: Xan a coeporatioo bold (kie to trust lands if 
the slodtboldets m the same cogwr ati oo are enrolled memben of the resovmioa where 
the land b localedT” Does every member of fae oorporaboe have to be an enrolled 
meenber? Can thb corporation throu^ their oorponic charter restrict ownership of 
corporme shares? 

I uDderstsod the Indiso probates in fab stale are bandied according to the probate laws of 
Mootina What re strict ioiu wifain probate s dmin i tti attoc do we, as a family need to be 
aware of that could possibly prevent our desire to pais our lands on in such a manner? I 
■m aware that a oorpocmioQ does now bold title to tiust lands on the Blackfeet 
Reaervttion. I am aware there has been an extended legal coe concerning the pessage of 
oiw of dial cotpontion'i members. 1 still believe that the formation of trust family 
oorpot mk iri s b a solution to the problem of ftactioaation. 

Please assist my faintly in the developmeia of a process by which my father can leave hb 
trust property to hb direct descendents without facing the problems of hactionation or 
partitioameai. My father b 70 yean old. thus it is important thM 1 expidile the 
devdopmeat of hit wishes. Your cooperation in thb endeavor b greatly apprecbied. 

Sincerely, 


RoasR.Racioe 
100 N. 27* Street 
Billings. MT 59101 
(406)259^3525 
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United States Department of the Interior 

SUKEAU OF MHAN AFFAIRS 

* — f- 

R«A} SatAt* Sarvie** 

Mitim 

23 

Ro«A R. RacIm 

100 north 37tb StroAC 

■illiaoa. MonCAHA SOlOl 

OAAr Kr. RAcioa: 

Tour April 3). 1309. And Jane 7. 1999. lAttora rv^WAAttd 

laforaatlon oo (orain^ cruat corporationa and whathar or not truat 
corporationa can hold tltla to truat laoda through probata. 

Ma oeoBultad with tha Billlaga flald Solicltor'a office who la our 
legal adviaor for the drafting of Indian Villa covering truat and 
reatrieted intereata in land. 

In reply to your inquiry, an Indian will cannot tranafar the legal 
titla to truat property to a private truat aince the legal title ia 
already held the Onitad Statea. aa truatee, under a truat 
provid^ for by Federal law. 

Ve aoeloae for your further diapoaition a copy of their adviaory 
opinion of July 13, 1999. 

Na apologiae for tha delay ia reapondlng and hope that thla 
Infornatioo will aaaiat you and your faaily la your eatata planning 
ef forte. 

If we can be of further aeaiataace, pleaaa oontacct our Dlviaion ef 
Real tatate Sarvicea at U0«) 347-793S. 

Sincerely, 


Area oiiaeter 




Sncloaure 
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United States Department of the Interior 


Oma OP THE SOUCTTM 



July 1), 1»9» 


MZMORANDUH 

TO: ar«« Director. Indisn 

Atta: Ra«l g«t«t* Sarvlc«« 


ftSCET^ 

iUL M t999 


PftOM: RlehArd X. Aldrieb, field Solicitor 

Peeific NorthMec Region (Sillingil 


WAi alSf?l(SuMeu 


SUBJECT: Setete Plenniag Advice 

By — orendun received tUy S. 1999. you re<|ueeted edviee to 
eeeiet e Bleckfeet tribe! nenber la the pre^retloo of hie Leet 
will end Teeteaeni. Appereatly, the teetetor venta to leeve hie 
truet property to direct deecendento without feeing problees of 
frectienetion or pertitioneent . It eppeere thet the family ie 
coneiderlng having the Cruet leada held by a private truet or a 
corporation. 

Plrat, whan writing or Intarpratiag a will, the primary objective 
ia to aaeartain the tastacer'a iotaat. Oalaaa you vlait with the 
teetetor, you may not undarscand what hie taataamatary plan la or 
how you night be able to aeeo^llah hia objectlvea through a 
will. If It ia iepeaaibla to accoapliah hia lataaclona through a 
will, you need to aeaiet him la finding another wey to eccooplieh 
his objectives, if poaeible. Your reepensibility la to the 
teetater, not to individual banaficiariea or tha family. 
Tharafore. it la critical to eouneal the teatacor. not his 
family, concaming hia taataamatary plan. To avoid any iaeua of 
undue iofluanca, I recommand that tha teetetor receive aaaistanca 
with hia will from an attorney or a BIA will acrivenar. It is 
unwise for a family maeber who will benefit from tha will to be 
involved ia drafting tha will or providing advice. 

Your standard advice to trust landowners concerning estate 
planning ia sound. There ere certain devices svailabla to tha 
testator if he ie concerned about fractioaation or partltionmant . 
See, e.g.. Will Drafting Kanual, pp. (January i99t) . 

However, for reeeone eteted below, trust lands may net be placed 
in a private trust, and tha United Stataa may net held individual 
Indian truet lands in truac for tha benefit of a corporation. 

Indian cruet lands are held In Cruet by the United States. It ie 
net poaeible to create a private truac since Che lends ere 
already ia tniat. Tbarefera, an Indian taatater holding crust 
lands may net create a private truac consisting of cruet lands as 
an sltemaciva to diapoaition by a will. 
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If the teatetor holds title to trust lands on a reservation 
organised uzuler the I.R.A., he may devise then in accordance with 
2S U.S.C. aectimi 464. The catchall devise is for "(alny other 
person for whom the United States can hold property in trust 
status." Xf a family corporation existed (it could not be 
created by a will), your question appears to be whether the 
testator could devise his trust lands to the corporation. The 
ans%(er appears to be no because a corporation is not a person toi 
whore the United States can hold trust property. 

The Indian land regulations found in 35 C.F.R. Sxibpart K 
unifomly define Indian land or trust land as land held by t)M 
United States in trust for individual Indians or tribes. See, 
e.g., 35 C.P.R. f 150.3(h)/ f 153. 1(d). "Individual Indian" is 
defined in I lS1.3(c) as a person neeting certain requirements. 
The definition does not include an entity or organisation, such 
as a corporation. Therefore, the testator could not devise his 
trust land to a family corporation. It also follotfs that the 
testator could not gift or deed his property to a corporation, 
since individual Indian trust land nust be held by the United 
States in trust for the individual Indian (s). 

The testator stay wish to consult a private attorney for estate 
planning advice. The attorney could counsel hire on the 
advantages and disadvantages of continuing to hold tbs property 
In trust versus talcing the property out of trust and creating a 
private trust or a fareily corporation. 

Xf you have any questions concerning the foregoing advice, please 
feel free to call upon the undersigned at 347-75B3. 


Sincerely, 



For the Field Solicit 


2 
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Statenwnt ofChainnan Delmar “Poncho'* Btgby 
Indian Land Working Group 
on 

S. 1 586, the Indian Land Consolidation Act Amendment of 1 999 
before the 

Senate Committee on Indian Affairs and the House Committee on Resources 
Thursday, November 4, 1999 
Room 106, Dirksen Senate Building 
Washington, D-C- 


I am extremely honored that you mviie me to provide testimony on behalf of the 
Indian Land Working Group. My name is Delmar “Poncho" Bigby, a member of the 
Assiniboine Nation (Tribe) of the Fort Belknap Indian Reservation, in MonUna. I am 
especially grateful to the memben of the Indian Land Working Gro^p for allowing me to 
testify on their behalf as Chairman of this wonderful organization. CXir organization is an 
“Ad Hoc" group of dedicated individuals from all walks of Indian life. Some of us are 
Tribal Employees, Tribal Council memben, employees of the Bureau of Indian Affairs 
and extremely coiKemed private cilizeru who are directly affected by all of the policies 
and procedures of the United Slates Government in the administration of Indian lands. 

The Bureau of Indian Affairs has proposed amendments to the Indian Land 
Consolidation Act (P.L 97*459; 96 STAT.2SI5 • dated January 12, 1983, as amended by 
HJ. Resolution 159 (P.L. 98*608; 98 STAT. 3171 • dated October 30, 1984) introduced 
by you. Chairman Campbell, as S.l 586 

We would much prefer that the proposed amendments be rejected by the 
Committee and the alternative developed by the Indian Land Working Group be the 
vehicle for the ‘management of our remainiog resources’. But, we are here to provide the 
Committee with our understanding and mtapretalion of the proposed air>ei>dmeots and to 
offer our suggestions and recommemfetions on how to improve dse proposed amendments 
so that they are not only beneficial to the Congress and the Bureau of faslian Affairs but 
also to Tribes tad IiKhvidual Landowners, tod non- Landown er s, in their Trust 
Responsibilities to Tribes and Individual Indians (Native Americaitt) in the managemeni 
and ackninistration of our trust resources in accordance with the exacting “highest 
fiduciary sta n d a rds" developed by Congressional Acts tnd Court Decisions. 

We re^rectfiilly urge you, as Chaimun of the Senate Coormitiee on Indian Affairs 
to conduct field hearings throu^toui Indian Country, irtduding Alaska, on the proposed 
amendments. The history of the Iruhan Land Consolidatioe Act, and its amen dm ent, is 
not a very good one. The voice of the grass-root Native American most impacted by this 
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type of legisUtioa, heve not been heard by the Bureau (^’Indian Atbin, tod to t certam 
d^ree, our Congiessioiul Repretentalivet. We are oot aware of any single Trftal 
Gov e r nm ent or any potential heir, or current beneficiary of Trust Lands that is in 
a gr ee men t with the ESCHEAT portion of the lodiaD Land Coasdidattoo Act There are 
several Tribal Governments who have choeen to compensate heirs of 'Eacheated' larvds 
because they do not want to receive any property of their members without just 
compensation. 

We offer dw fdlowing for considermtion by the Coamittee; 

TTaEII 

Sec. 2 • FINDINGS: Congress finds that ~ 

(1) • before the semi>cok>n (;) at the end of the sentence: ADD: and to weaken and 
destroy TraditioDal Tribal Governments. 

(2) • before the semi-colon (;) at the end of the sentence: ADD: and by the United 
States Government at die bdiest of non-Indians desirous of securing FEE SIMPLE 
TITLE to Indian lands; 

(3) • before the semi-colon (;) al the end of the sentence: ADD: until abolished by 
the Unit^ Stales Congress; 

(4) becsuse of die (ADD; tack of comprehensive) inheritance provisions —— 

(8) — , which was enacted in 1983; (ADD); further, many individuals blame the 
‘Tribes’* for tots of their anticipated inheritance; 

(12) -.sod requires a solutioa under Federal law, (ADD) which recognizes (he 
O fi vm wiI In rio vTin iiifiit relstiooship with Tribes and requires equal participation of 
Tribes in arriving at aotutions that are applic^ile to the lands usder their jurisdiction. 

ADD: (13) the descent and distribution of Trust or Restricted Lands is not a racial 
issue but a Trust issue. 

Sec. 3 - DECLARATION OF POUCY - It is the policy of the United States - 

(2) to consolidate ftactionaj interests and ownership of those interests into usable 

parcels (ADO) by the Tribes and individual Indians; 
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(4) lo promote tiibil (ADD; tod iodividutl Indiaa) «e]f>fufficiaKy «td edf- 
detenninatioQ 

ADD (S) to prevent fee paieats and forecloaure of Trust Lands and to preserve the 
Trust Status of Indian lands. 

Sec. 202 • For the purpose of this title — 

(5) ‘’heirs of the fust or second degree” means patents, children, grarxlchildren. 
(ADD great-gran dchikit en), g ra ndpar ents, (ADD great-grandparents), brother s and 
sisters of a decedent. 

Sec. 20$: (a) In Gerrera): 

Subject to subsection (b), any Indian tribe may purchase — with the consent of the 
owners of (DELETE: over $0 percent) (AIX>; 100% ifteo (10) or less owners; 80% if 
between eleven (1 1) and forty (40) owners; 60% if forty-one (41) or more owners; 
PROVIDED: Those members of the Tribe who desire not to sell may require a 
PARTITION of their fractionated share or an exchange of Tribal lands in accordartce with 
existing and approved Tribal land exchange policies) of the tndividua] interests in such 
tract. 


(B) Conditions applicable to purchase: Subsection (a) applies on the conditions 

that-* 


‘TO Any Indian (ADD who is a member of the Tribe of the Reservation where the 
land is located) owning — 

Sec. 206: DESCENT AND DISTRIBUTION OF TRUST OR RESTRICTED LANDS; 
TRIBAL ORDINANCE BARRING (ADD: NON-INDIANS OR) NONMEMBERS OF 
AN INDIAN TRIBE FROM INHERITANCE (ADD OF TRUST LANDS) BY DEVISE 
OR DESCENT. 

(a) Tribal Probate Codes: 


(b) Secretarial Approval: 
(2) Review and Approval: 
(A) NO COMMENT. 
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(B) QUESTION: Who makes the <letenmnation that a Tribal Probate Code is 
appro^^ TO THE EXTENT THAT THE TRIBAL PROBATE COI^ IS 
CONSISTENT WITH I^EDERAL LAW"? 

(C) NO COMMENT. 

ADD: (c) The Secretary must compile any and all Tribal Probate Codes and must 
provide them to any Probate Proceedings upon request 

QUESTION/COMMENT ON Sec. 206 is "How does a mandate to follow Federal law 
accomplish the policy enumerated in SEC 3 • DECLARATION OF POLICY: It is the 
Policy of the United States - 

(4) to promote tribal self-sufficiency and self-determination. 

Sec. 207 - DESCENT AND DISTRIBUTION; (DELETE; ESCHEAT OF 
FRACTIONAL INTERESTS) 

COMMENT: All of this section must be deleted from this proposed amerwltnents. 
Administrative/ Bureaucratic proposed solutions will not ‘solve' the firactionaied heirship 
problems. The only real positive solutions must be developed at the local Tribal level, 
which docs lake into account the means necessary to ‘protect and preserve the 
Reservation as an abiding place for present and future generations" and to "provide lands 
for eligible rr>embers for homes and livelihood* 

In the event this section is not deleted, wc offer the following suggestions to 
"improve" the proposed amendments. 

(») 

(4) *rhe Indian tribe with jurisdiction over the lands devised; 

COMMENT/QUESTION; Docs the 'Turtle Mountain* reservatioQ located in Belcourt, 
North Dakota have jurisdiction over ‘'Turtle Mountain Public Domain Allotments' located 
m the State of Montana? If no, does the Tribal Government of the B.IA. Agency having 
administrative responsibility have 'jurisdictioo' over die lands? (EXAMPLE: Fort 
Belknap B.I.A. Agency administers some 50,000 acres of Turtle Mountain Public 
Domain Allotments in the State of Montana.) 

(C) Devise of Interest in the Same Parcel to more than 1 Person: 
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(4) Nodficatioo to Indian tribe*; Not Uter than 180 days — d»e Secretary 
shall, (nFi-FTK- lo dw extent that the Secretary coosiden to be pracdcabie) notify 
Indian Tribes and individual landowners of dte amend m ents ma^ by the litdian 
Land Consobdatioo Act Amendments of ISI99 ADD: by Certified Mail > Return 

Receipt Requested to serve ACTUAL NOTICE. The notice shall list estate 
(banning options available to the owners. 

(S) Descent of (df-reservation lands: 

(A) Indian reservatton defined; 

(hi) ADO; the boundaries of lands identified by Tribes in Kcordance with a Tribal 
designation of aboriginal/historica] land base. 

COMMENT; What the B.IA. fails to undeistand, or it totally unwilling to undcntaixl, is 
dwi to very many of our People it makes no difference what the economic value of a tract 
of lartd may be. The real value to them is not economic, but tied to that tract of lartd are 
their culture, memories, ai>d a sense of belonging that no money (S) can equal. An 
increasing number of our members are forced to make an economic living off the 
reservation. To them and their descendants, dtis tract of lartd, no matter how small the 
interest may be. is their direct link to their ancestors and their roots Without this link, 
they would be as lost as the vast majority of the dominant society. The dominant society 
searches for their roots to establish a personal sense of connection of who they are and 
where they came from, which is very sad. 

Sec. 207; Descent and distribution; escheat of fractional interests 

(B) Eschealable fractional interests 

COMMENT: This provisioo must be deleted from the bill in its entuetyl!!! 

!ftheB.l.A. is successful on 2% interest or less escheating, than whst is to prevent them 
firm increasing the escheatable interest amount to 10%, 25%, 50%. 75%, 99%7?777 

Sec. 213. Acquisitioo of Fractiorud Interests: 

COMMENT: Thb section must be contractable by Tribes. The ‘lien’ placed on acquired 
inlerests by the B.I.A. prevents individuals from ’consolidating’ in a tract. 
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We think you for this oppoftunity Co provide some initisl oocnmeois on die 
proposed imcodmenis to the Indiai) Lend CoQK^idstion Act We respectfuUy request 
(hit the record be kept open mdefinitely. or until a Bill is actually signed into Law, so that 
we, and other interested penoQS, may revise and extend our remarks. We also 
reqiectlully request that you conduct field bearings dirougbout Inchan County, induding 
Alaska, so that the local mtfivkhials who are so in^wcted by the proposed ameodmeots 
have an opportunity to comment. 
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rNDIVlDUAL/ TRIBAL LAND CONSOLIDATION PROGRAMS: 

The Fort BcHcnep Indien Community has developed a viiNe working consotidalion program 
chat IS worthy of funding for impioiKnUtion. The concept of the Fort Belknap Consolidation 
Program has received support of the ILWG, and to a degree, the lAC, in that the conc^ has 
been incorporaled into the ILWO propo s ed legislation and also the DRAFT legislation submitted 
by lAC during the hearing before the Senate Select Commiitec on Indian Affairs on Noveniber 4. 
1999, 


The Fort Belknap Indian Coaaeunlty Council, on behalf of lt*s 
meatbership and the Tribes thenselves, offer the following 
solution to the PROBLEM OF UNOIVIDCO INTERESTS OF LAND NITKIN THE 
FORT BELKNAP INDIAN RESERVATION. 

POltCBASK or LANDS BT TBB fORT BSUtMAT INDIAN COM«DNXTT AND OR 
XT’S unaips 


The Fort Belknap Indian Coaanunity has an on-going Revolving 
Credit Program. The Tribal Revolving Credit Program consist of 
two major components: 111 Tribal Land Acquisition Program (2| Re- 
lending Program to Individual aienbers of the Community for 
Economic Development, which includes Land Acquisition. 

Various loans from the U.S. Goverrusent have been executed to 
finance both the Tribal Land Acquisition Program and the 
Irtdivldual Re-Lending Program which have had an isqiact on the 
problem of undivided interests and economic development, but does 
not fully solve the problem because of budget limitations (no 
funds). Ne are requesting annual Congressional appropriations of 
$3,500,000 (three million five hundred thousand) for the next 
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five (5) years for ra-lending to qualified individual etesibers of 
the Coonninity and to fund the Tribal acquisition of lands in 
accordance with the foliouinq categories of Loan Programs. 

As of this data we have applications from 15S individuals 
representing 07,160 acres of land with an estimated acquisition 
value of $2,350,000.00. 

The BK)st recent information available to the Fort Belknap 
Community Council indicates that there are 208 individuals who 
have mortgaged 136,027.66 acres of land with an estimated value 
of $27,547,065.63, which if *foreclosure/adver8e possession* 
options were exercised by the lending agency would be subject to 
foreclosure under existing law. 

X. niBAL OMBKrait omov 


A. Annual $1,250,000.00 appropriation for a period of five 
(5) years totaling Seven Million Two Hundred Fifty Thousand 
($7,250,000) in the form of a loan/grant for the purchase of 
lands from those individuals who ns)ce application for sale to the 
Tribe. The application for sale from individuals uy be for sole 
ownership lands or fractionated interest lands. 

This appropriation would also include funds for those lands 
which are being foreclosed on by Lenders. Of the total of 
$7,250,000.00 requested, the budget would be amended so that 
sufficient funds would be available to purchase lands which are 
being "foreclosed* by lending agencies. 

As an integral part of this program a PKiORZTT Rion Of 
wtncMAMM to ^o Fort Pel hasp imdian Community, ever and above all 
other percmaeere moat be paaeed into lev ee that MLL aellece, 
Inelttdlng ootaide lamdere moat offer the land to the Tribe btfore 
any other iadividoel or entity in accordance with the procedurea 
developed for Farmers Hoam Administration, a Faderal Agency that 
has been directed by Congress to follow the process described 
below when FmHA finally institutes foreclosure proceedings on 
Trust lands for which they hold a swrtgage (FmKA Instructions 
1955.66) : 


1. Member-owner will be offered leasebac)c/buybac)( rights 

2. Spouse and children of the forxmr member-owner will be 

offered leasebacic/buyback rights 

3. Lesseback/buyk>ack rights offered to; 

a. an Indian member of the Indian Tribe that has 
jurisdiction over the reservation within which the real 

property Is located 

b. an Indian corporate entity 
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c. the Indian Tribe 

4. If the real property is not leased or purchased by any 
individual, Indian corporate entity or Indian Tribe pursuant 
to the above, and all appeals have concluded, the State 
Director shall *TRANSFSR THE PROPERTY TO THE SECRETARY OF 
THE INTERIOR* 

5. Nhen Section III POLICY AND BACKGROUND of the HEHORANOUM 
OP UNDERSTANDING BETWEEN THE B.l.A. AND FMA (FSlHA 
Instruction 2000-NN has been iapleisented the title to the 
subject land will be conveyed to the United States in trust 
for the tribe having jurisdiction over such land. 

The process described above is currently applicable to 
stesibers of the Tribe on whose reservation the land is located. 
This process must be amended to Include non-mei^ers or non- 
Indians owning lands within the reservation boundaries, with the 
exception of the leaseback/buyback option not being offered to 
the non-member or non-Indian spouse or children of the owner of 
mortgaged lands. 

In order for Port Belknap to MAINTAIN THE PORT BELKNAP 
INDIAN RESERVATION AS AN ABIDING PLACE FOR HONE AND LIVELIHOOD 
FOR IT'S MEMBERS and to PRESERVE THE RESERVATION AS A ''HOMELAND*, 
the pcooeaa TmiA, ea aamnded, is required to follow MOST BS MADI 
mo UUI TIAT IS APPX,2CABI.B TO JOX riKAIICIRIlS «BO A MOItTaAOl 

Oil TRUST LANDS. 

B. Annual $2S0, 000.00 appropriation for a period of five 
(5) years for a total of One Million Two Hundred Fifty Thousand 
($1,250,000.00) in the fora of a SRAwr for the purchase of lands 
from those individuals whose share may be subject to 'ESCHEAT* as 
contemplated by the Indian Land Consolidation Act, AND/OR to 
purchase tracts or interests in tracts that are not economically 
feasible for individuals to retain or acquire through purchase or 
exchange because they have limited Income producing capabilities. 
Through consolidation of these diminutive Interests in the Tribe, 
the cost of administration to the Federal Government will be 
significantly reduced. In order to comply with the 
Constitutional mandate to protect and preserve the reservation, 
the Tribal Government must acquire those diminutive interests 
which have limited income producing capabilities. 


XI. TtmCRABX or OHDIVlbD IVTKMXTS BT ZHDIVIDOALS : 
nDXVXDOAL CO -OW BB OPTIOM 


A. Annual $1,000,000 appropriation in the form of a 
$500,000 Grant rroqxam and $500,000 lean psoqram (50% Grant • 50% 



loan) over « five (S> year period totaling Five Hillion 
($5,000^000.00) available to individual eo- landowners who wish to 
consolidate would be made available to enrolled menders of the 
Fort Belknap Indian Conaiunity who, as of the date of the 
appropriation legislation, are co-owners in the tract, or tracts, 
of land in which they wish to consolidate. 

As a copdition to approval of the loan/grant, the a^lleaat 
■net eulmlt, aa a part of tha loan application, a oM-revooable 
B8TATB FUUnrzitC doewaat that providea for "inharitaaoe’* to a 
aole owner and proveata further fractionation of the ownerahip 
intereat in the tract. The ESTATE PLANNING document must be non- 
revocable during the term of the loan/grant contract PLUS seven 
(7) years after final payment of the loan. 

The collateral to be used would be a mortgage or an 
assignment of lease income to the Fort Belknap Indian Comunity 
for those shares acquired under this program, in addition to the 
share they currently own. Provisions must be made to allow for 
'mortgage* of an undivided interest in a tract of land to the 
F.B.I.C. in the event of foreclosure proceedings on a tract in 
which the client has borrowed from the Revolving Credit Program 
CO acquire an undivided interest under this program. The 
F.B.I.C. currently acquires an undivided interest in a tract(s) 
of land through purchase or exchange so there should be no reason 
that the F.B.I.C. cannot acquire an undivided interest through 
foreclosure proceedings. 

Attached for your convenience and reference is the 
"DBCLARATXGM OF POX.XCIBS AMD FLAM OP OPUUiTXOM of tbo TPZBAl, 
CMDXT PROGItAM of tho POOtT UXJOOiP COMOMXTT TMBAl. OOVSJUMBMT” 
Which will be utilized for the INDIVIDUAL ACQUISITION OPTION. 

TERNS: 20 to 40 years 
INTEREST: 3« - 5% 

HAXTNUH LOAN: $10,000.00 
HAXINUN GRANT: $10,000.00 

FORECLOSURES IN ACCORDANCE HITH ORD. 3-7B adopted Noveiiber.6, 

1978 

APPLICATION: In accordance with established Revolving Credit 

Loan Program in existence. 

CONDITIONS: Applicant MUST BB a co-ownor of a tract, or tracts, 
of land AS OF THE DATE OF THE CONGRESSIONAL ACT. Applicant (s) 
who acquired an Interest in a tract, or tracts, of land after the 
date of the Congressional Act, except for inheritance (intestate 
or by will), will not be eligible for this program. 
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Applicant oust participate in a *Zndividual Oevelopiaent 
Account <IDA>* which provides that the participant nust 'save* up 
to 10% of the aaount of the loan. A history of paynent of rental 
(In the case of HUO low rent project); autual hone buyer paynents 
(in the case of KUO mutual help project); electrical bill without 
requesting special assistance fr«i the Tribe or other sources; 
telephone bills; utilities; etc. may qualify as a portion of the 
10% ZOA. 


zix. Foitcwun or all ohdzviosd nmnsTs zh a nutcr bz 

ZMDIVIDOALS WIO COWtBRLT OWI HO LAH)S OR ODXVIDID ZSTIRB5TS: 

Many Adult (18 years or older) Enrolled menbers of the Tort 
Belknap Indian Coomunity do not own any lands or interests in 
land and those that do have very limited finance options to 
acquire additional land. Annual appropriation of 81,000,000 for 
a period of five (5) years totaling $8,000,000.00 in the form of 
a loan program available to individuals who do not own any lands 
or wish to acquire additional lands. This program would be 
available to individuals who will be acquiring 100% interest in 
lands in which they have no current ownership. As a condition to 
approval of the loan, tAe applloaat muat submit, as a past of tba 
loam applloatioD, an SBTAn FLARRZJIO daoument that psevidaa for 
"iBbmsltamoo* to a sole owmaa and prmveata furtbms fraotiemation 
of tba ownmrahip Intarast la tba tract. The ESTATE PLANNING 
document must be non-revocable during the term of the loan 
contract PLUS seven (7) years after final payment of the loan. 

The individuals participating in this program would be 
required to offer to purchase ALL (100%) interests in a tract of 
land. ALL of the lands acquired under this program would be 
mortgaged to the Fort Belknap Indian Conmiunity. The program 
would be available only to those individuals who stake 
application. A higher priority of approval would be extended to 
those individuals who are not currently in a position to become 
agricultural operators because they are pursuing a ’secondary 
education (college or university) or who are in the Military. 

As a contractual condition for receipt of this funding, the 
Individual muat complete "B8TATS PUtHMIMC and must retain the 
property in their ownership and it cannot be sold or exchanged 
for a period of eeven (7) yea r a from date of final payment of the 
loan amount (s) . 

Attached for your convenience and reference is the 
"DBCLARAX'IOII OP POLXCIBS AMD PLAN OP OPRRATIOM of tbe TRIBAL 
CRIDZT PROGRAM of the P«tT BRLKMAP COSMDHXTT TRIBAL GOVBRMMEWT" 
which will be utilized for the individual ACQUISITION OPTION. 
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TERMS: 20 to 40 years 
INTEReST: 3% - f>% 

MAXIMUM LOAM: $10«000.00 

rORECLOSURES IN ACCORDANCE NITH ORO. 3-?6 adopted Novenber 6. 

1978 

APPLICATION: In accordance with established Revolving Credit 
Loan Program in existence. 

CONDITIONS: Applicant MUST purchase 100% of the ownership in the 
tract* or tracts* for which the loan is being requested. 

Applicant MUST NOT own any interest (undivided or sole) in any 
tract of land within the Port Belknap Indian Reservation. 

Applicant must participate in a "Individual Development 
Account (IDA)* which provides that the participant mst 'save* up 
to 10% of the amount of the loan. A history of payswnt of rental 
(in the case of HUD low rent project); mutual hone buyer payments 
(in the case of HUD luitual help project); electrical bill without 
requesting special assistance froa the Tribe or other sources; 
telephone bills; utilities; etc. sny qualify as a portion of the 
10% IDA. 
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To «cn^ the propcieJ ■ nyii ii n wteoiMoMMba tllbiu 4ncrited. a awvc; was coadactad oa 
Fo«t Bdkiiip Mitt Ihe feibwiag fcaoiir 

INDIAN LAND WORKING CROUP (SURVEY) 

AGE OROUP(IR-l9)3t^enaes(9<M9)diap0Mea(5<N) 11 wipafta PROS VENTRE 
(1^29) 3 roponaea OIM9) 10 rcapoM (SO*) 3 RMpoM ASSlNIBOfNE 

(HOST CYlMIblON RESPONSES RECORDED) 

I. l)e)owhwwttc"H^o«y"ofd»FortBefci^li^Rta»f>Wipa(Ya)2 (Ne)3 
a. If 10 . Imw dd )«« lean abMl ibe Ifawiy? 

- EUtn. Panau. CoSe(e Cbno. Raadaig 

• My Hon 

- natfaif aod kMcninf 

- SoncaAal. fcw ydpawau aad fcnily 

- SMrka ion cHen wMi 1 bevd 

• Pram a idnira wto ■ toy 3Tw«lri1|raWi and a hotory mior. 

- FramEUen. lOOycanofFort Befoiappaper 

• Old Indian aoria loid 

• OraadpatcMe 

My CrandniMlKr and other dden 
1 DoywowBtMd? (Yo)2 (No)4 

a. b it wdmdcd (e«aie) beda tint you dwe with otter people? (Yea) I (No) 2 
bL It it lole owner (only you)? (Yea) 1 (No) 3 
c. How dd yoo come to own the ted? 

• wded by my Enter 

- aiherited 

- Father 

- Tteouib aiy mother 

• lidierned ' gift deeded * 

• Inherited • gran dp m cn ia 

- Gil) deed 

• Intenanoc 


3- Od )«« adui yonr tenT (Yea) 2 No) 3 
a. W)» dd you ad nr * bom? 

•Myfdher 

• Oraodpmenis and paretai 
•Fatter 

• Ctatdpa 


4. Do you knew diy you dd not later* any ted? (Yea) (No) 
Wk/7 

• Methm dteat iBve anoteP U te gho 

• IdiditeBrii 


’ i 'iv^u * * * ‘ ' *■ ' \\i » ' ■ ’* 

i\ I (i Viv.'. yhW I I lU.i\ 
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Arc (here mj oo-o«mm m your eKOc hnd tel you faH (bcfcrw) irc iw oCiUed (o terc in 
y««r hntf^ (Yen) (No) 6 
a. Ifm. whydo you (eel iliit w*y? 

- No Blood rtelbcaliip 

6. If you ocm nodividoJ (qlte) hwh, have you ewer n^rri to becocne <ote ooocr of o cerfin 
fkeot at yam owe MT (Yen) (No) 6 

7. IfycM ever viwied io do ikiA how wouU you fo eteei dobf Il7 

• Boy eom from maeooe 

• TrM Land Cooniaee 

• Borrow from RevoMog Ciedd or from oteiewr inauuie wfl tie%) me 

- Oe to te iMid oSm aMd find out 

• Eaiatt 

• hmteoe te roHMimg lad 
■ I would like (o own twdi 

I. Do you widi you owned (Ya)4 (No) 

9. Aicyeoateduacr? (Yc»)l (No)2 
a. How do you oae te teeP 

- 1 woidd buid a kooM on d 

• Lmm inoome 

Hay hnd ■ gnaecaale 
.KamMng 

10. Do you ihiifr yew timid be able te buy Iwid from te Tribe? (Yea) S (No) 

II. Hew would you gc< te money to buy lid if you nentwl n> boy mme. eitee from te Tribe 

or aome oter perwM? ^ 

- Bank, or aak te Tnbe u ga tome frmdi 

• Eamfe 

• I hM eo deaiee to boy Imd 

• Ww* or Talk Moanaio 

• Sawngi 

• Tribe 

• Loam 
-Trlie 

- Mom Huly ■ han 

- Bafc b« 

- Short term torn 

• Tribe 

• Boefow from rewobriag erode ^ 

• Mriw eel 0 hHB from te Ml ^ . 

• Hmdteindi— rhfcbmwodibewowfrcm^teaehmfr 
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12 . How <lo yea fed dmM aoe-ladin (WMua) ■heriifet Ind oa tte nacnolioo? 

• Not fek to itv ctroM Irdiwu. The ci o l k d l«d«na diould eome Am 

■ I don't think they ihotdd 

• t don't think they dwidd be able to tet ft. lYtey akeody look eft our toad 

• 1 f ft WM wriled 10 tlwn • I tMok ftiboaU be ibeir eboiBc to keep ft or *el ft 

• 000*1 know 

• They diould not 

• They AotiU newer hove ft 

• I don't think ft's n food thng • the Trfed Govenwoi da id d do aonrihinp about this 

- Thin diovid not happeo. this is o« fend 

• I don't think they should own any reservation hod. 

• They ifaould new own 

• U's not feir. 1 iv* no hod M afl. Why duuU a white cbm hat hod. 

• They look <siou|h • every cfinl dMid be made far lOOH Indian 

• There are Bore Whiles and Hdf-Breadsawn had ihM I do 

• No my 

• They dmk) never own ft 

- Noo-ladoos dtould newr own hod oo our Reaeratioo. 

• I be ke v e the FHA ibouki aoi pel trfeal hods, ceua tfay within enrottaca 

• I (tiiak llot ifyeor enroDed amber, yoa eoidd inherit iMd 

■ Oppoaeft 


13. Do you underttaad why you do aol pay tnas on IndiM LaoT? (Yei>3 (No) 3 

14. Who do you think dmdd be t c ipooaib fc fcr adbwnn g you about the hnJ? 

• The Tribe, and the cooned amber who is as e y ied to the Laai Dcpanmeni. 

•The Tribe 

• The person I foi it from 

• Burm of IwSm ASon 

• The Tribe ^ 

• BiotM of IndiM Allan and TrfeslCousKfl 

• BIA and TriM O owjiaat ots 

• Tribal hod p m o nwei aloog with Tifed iMd C3ob 

• Myself and ftocn Land Oepartneni 
. Trbal Load CMEoe 

• Land own and BIA 
- The OowB UMi 

• Tribe 

• Ttfee 

• The Trfeal Laad Oepartoed 

• CoatHMfty amines, •you pmfts 


IS. Would yon (o h> a^r 'srakAopi” on had owoBcfeip, iMd bada^ hod porokH^lMd 
no-hMT. NiiMsbB, aSc. if Am Tribe e» BIA wtn to h>4d ty? (Yae)S (No) I 

' ' ■ I I 

* ‘ r , t 
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16. WkMaiheaoaai^rtaM tliiBtabow IwdiojM? 

- BoM off 1. ftmi. naclMs 
-Quriity 

-Apteefbr cow« Mrf ocher Mnab 

• Houiii^ ni 

• boiatonii 

• h provM c* t Kciih b cto cct ^ re — 

• To own M (br the Mwc |cacntio» and keep a ■ tnM ad not he Hw Grow. n. Peck. etc. 

• It it noed tmd provide* how alca. li bchMC* lo a* (o fve oft. 

•Owiiaiy— owpteofhwd»iaiinwtamyoB#wd<fceep»yoarhoahr. 

« t wotdd own h 

• Be*n( able to ow« if 

• A pkee CO few aad emfc ohile Myway 

- Owner^Bp 

- tflherled 

- It behMgs lo me 

• Its value and Aocdd Bay wakn ihe &ndy 
- 1 laaly dM*t know rigti now 

17. Do you think (here diDuU be a ‘femii* oo how iiBKh krodMaidniduil Indian thouM he aUc 
lo own oa ihe mcrviiioo? (Yea) 2 (No) 4 

It. lfyouhadthepowmaBdcouiddoaB)<hin g yoa eiu n irfloabOMl bud MCHhalWKcrn 
you, whm wotdri it be? 

■ I would bay M OMch had at I could 

• The iKi ihal fe dwidd be kepi aavmfii IndiuM 

• I would give every ii^ Ihe iMK mHMM of had 

• Anna people wah aadhMed haidv hdp people piHctae had 

• Ocl rid of al (he fern lead M the fteaervmiaa 100 peraentladimt owned 

• I Mould the ai cnofead a mitoi 300 am* ^ieoe to few off. budd homo, and pd» down 

•caenfioa to gcameUMi 

- To ha trftal people buy (Aal hnd 

• Gettat hade (he Irod taken by go w aeee 

• To give nyaetf aome 

• By mofc kind • iamaae itaerwfion bed ham 

• Biahl a heuae and caBle oe a 

• Ooa* heo kndy 

• hhkeaaaall^ leay* with Tribe or caroled Bwakui 

- To Hke aac h Bayed whh roroleca rod b (ha Body • ao dcavwOHa of Imde 
•Oeltad 

• Alow tadMdroli to Goroafedae tbeh ladprided adcroBa 




141 


19. Dd jm liM any infennuioit oa tow ii Mas deciM a> i)k pM wtKte ■ penoft^fmly could 
i» iy fai Ito car^ gmandi'* 

•No(J) 

'll wub)r)ottfpoMtMiBllK bead yoacne itwv Wtoi yoa evnal. 

• Yci, my nottor lold toe itoal d M fcww hoiis eanp; wto wv raponsiWe for Map 

30. Did Che MCCMn have ecrttin placM wtofc itoy emped chRMiptHM die yev? 

• WiMr iia» «mnU now lo ihe mn a nta i n a. Mo^ to ddfaen mtaa. 

• YOt they felowcd the BuAto amnd 

• Where ewer they Bu 


21. Wctecceta«indtvtdiiato(iaMiks)aBea«dtepietecnatatpoti(hn wsc‘lhen'ibrpicfcie( 
benie*, medioM^ <ec Or £d ewryooc lave Ibe nne nffac to pick ■ eay arei? 

' No, cue we would mow d the tne lo peck raael pn. We stand 

- Tliey tad Iheir owa spots. Md liowed oehen aceem rdtea edted 

■ Ewsyora lad the swae ri(hs to peck aiy aca 

- Fine came, fira serwed 

22. It fone aiyThaig toon the had das you woedd be w9in| to tel toow tiai bos not bom 
•sfccir 

• Al Tribe! enrolled Grot VcoIr lacwb eri toould be tole lo law laid no mala wtat. I ws te a l 

of gaiai Ihe pcr«ip coch ufoel ntmba toetod be ebte to pa tioited a pteec of laid. 

• IsdaFoilBcfcrapReeeiwiieiiewrpwiniobcttMly aH ilednambaowncd? biha 

pootole? in ihe fame wB the Grot VeotR aid Anaaboine own Land^ 

• Wha aboai OJbM toaitcs 

23. layoaropaiaMvdoe9iheTribolCoimoidoa*'(oed~johiBWDtkaionlaidiswcs.eidar 
fronalandiaa. land owaa, or someone wtoowas no had viewfoml? (Yes) I (No) 2 

- Don't know mueh tooul tho taue. bat as for as 1 know dal the fond plinna lets (he people 

know toon certain i a sac* * 

- 1 thifo day do a pood job bn aaed 10 iafonn people mow on their fond 

■ XXXX was nmaap hit cMle on cane lad ad lad dam t w^wiied . anpoanded. and was 

has ad fay da BIA ad Tribal Gowvanlt adde edar people aare doiap the nna 
chap ad awtanp waa done toon it Lets be for aad tiaal everyone cqaaL 

• They haw 00 Goneaea for people afoodon'i hew fond if theae people bnwconecraa The 

Cwacd are only i wai— il m prita lead for ih taaUwa ad dair fonWy wesabers 
» 1 own BO kad to I cataoi judge foia aaa a daiiina. 

■ Ttoy aw to coacaraed abod pally fonaa and aot wkd can benefli thr people 

• I dMt kaew • aewr bad to swek akh foa Coanci 00 fond aaaa 

• No. became pofodca becom e miolwd 

• TdW Ciiwd aaeda to fon be poddw ia orda to eaakni (hatr ■aedags before w oe kfog an 

aayfonMl 

- IdMl AM the ooaaciNdiycarm ebon dfo foam. Tfoa Tribd Coaadl is not dm konaa 

■ O a^ n a ’ bfopaeghor psfoird foJwcaaiiaaafofoedon ^ 
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24. Docs the BIA 6a s "gootT joh m iifcnisiiiirinfl bnd twcs. cehcr (nmi a bad iBcr. bad 
gainer, or io«KOac niM owns no bnd vnnpooe? (Ve*)l (No) 2 

• Realy don't know sbo«l BlA ares. No he(p at al 

• (tiM they do a good job Noad nore adbmMioo on pnvwe bad 

- TiK BtA niB bc^iB an Indian oeifaon BDlJcc bw it takes ferv«ee lo treagn an outsider on 

Non-Indian 

• The ootddnl can leas* E«ai itiri^ti their wotten are cnroled here. Eiwyooe b tot 

themaeNcs' They need to gel rid of Ac BIA • dKydoal care ahoal our people or our 
eunawa aii w , Sow nerten an not boa Fort — p ^ 

have any aneatam in otr um a aM ai y and am had imes 

• I own ao bnd ao I cannot judge ihb bHC at Dm tone 

- To caught op at doing taiiam i n a of work to hc^ you 

• I don't know 

- la ny epmon we do not need the BIA 

- It aeeaa that the BIA warts oortml oftand or any bane 

- Bwenueratic nanagaiKM boa the BIA hn near he^aed oin pMftb (Myoanabndmdualt 

thrt have an 'Sa” wortd beaebi or be apdbed. Ate BIA appribab take fer to Innj; to fCt 
Uahed 
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DRATT PROPOSAL TO AOMBSS PRACTXOMATXON 
ON XMDIAN TR08T LAND 

Co«ipiI«d by the Indian Land ttorking Gro\9 
Revised April 1997 

To advance the self-determined manaqsm en t. use and control of 
allotted and fractionated trust lands by Indian people; to promote 
the consolidation of fractionated land Interests into viable 
economic units by the removal of reoulatory barriers; and to create 
and enhance the necessary programs and process for this purpose. 

Be it enacted by the senate and House of Representatives of the 
Dnited States of Aaierica in Congress assembled. 

SBCTXON 1. SHORT TXTLS: 

This act may be cited as the "Indian Trust Estate Planning and 
Land Title managaaent Xeprovestent Act* . 

SBCTXON 2. FINDINGS: 

Congress finds that: 

(1) The United States has a trust relationship with Indian Tribes 
and people which includes a trust responsibility to protect, 
conserve, and provide for the utilisation and management of Indian 
lands; 

<2) The United States sought to assimilate Indian people into the 
"mainstream* and acquire additional lands by allotting tribal lands 
to individual tribal members, declaring reamining lands surplus, 
and making tribal land available for homesteading, surplus sale, 
and other uses in direct violation of treaty agr ee m e nts; 

<3) During this period, allotments were removed from trust status 
by forced fee patent, sale by both Indian landowners and the 
federal governmant. probate proceedings under state inheritance 
law, foreclosures, and surplus sale of treaty land, resulting in 
over 90 million acres of Indian hoamlands passing out of Indian 
otmership; some of these practices continue today. 

(4) Nith the passing of each generation, the number of owners per 
trust allotment increased, so that today it is not uncoMon to find 
numerous allotawnts on smny reservations having multiple owners 
often numbering in the hundreds; with ttany Indian landowners 
holding interests on multiple reservations; 

NOTE: Along the Canadian Border, smny Tribal Nations have 
siembers on both sides of the lines. An example is the 
A8SINIBOXNB Nation have Assiniboines in Canada and the United 
States. If a Canadian Assinlboine inherits land on Port 
Belknap or Fort Peck, a FEE PATENT is issued to the Canadian 
and the land goes out of Trust status. Historically, the 



144 


taxes are not paid oq the land and som parson, usually a ooa- 
Xndian. will pay the taxes on the land for a period of tlae, 
usually seven (7> years, that apply for a TAX dbxd froa the 
County Courthouse. Through this process a person can becooa 
the owner of land on the reservation for a very satall anount 
of the value of the Land. 

(S> Indian landowners encounter a federal sase of regulations 
along with the increasing growth of trust interests held in coMon. 
aaXing it difficult for eany heirs to sake practical use of the 
land; 

(6) Archaic federal Indian land policies and over 'regulation have 
helped to perpetuate the paternalistic eanag q aent of Indian land 
over the past 100 years. 

SBCTICW 3. PURPOSE: 

It is the policy of the United States and the purpose of this 
Act to: 

(1> fulfill the federal trust responsibility to Tribes and 
individual Indians which exists under Treaties, executive orders, 
court decisions, and Acts of Congress related to Maintaining the 
trust status of the land; and eanaging the land for highest and 
best use purposes; 

(2> facilitate estate planning and raal aatata traoaactiona which 
provide for the beneficial uaa of Indian landa by tha Indian people 
who own tha lands; 

(3) Support tribal co— Moitiea in the developeient of land 
ownership data bases; fractionated lend acquisition lending and 
grant programs; and tribal inheritance laws which enable the Indian 
land owner to consolidate fractionated title to creete viable 
economic units of Isnd; 

(4) freserve tba trust status of Indian lands located both within 
and outside the reservstion bounderlea; 

9ICTX0M 4. DEflNITlONS; 

In this Act: 

(1) "Alaskan Nativa* aaana an individual who is an Alaskan Indian. 
Sakisn, or Aleut, or any combination thereof. Thia term includes 
an individual who is regarded as an Alaskan native by the Alaska 
Native Village or group of which be or she cleima to be e msstber 
end tdMsa father or mother ia <or. if dacaasad, waa) regarded aa an 
Alaskan Native by the Alaska Native Village or group. The term 
includes any Alaskan Native as so defined, either or both of whose 
adoptive parents are not Alaskan Natives. 

(2) "Indian means any individual who is s member, or s descendant 
of a member, of a North American trllM, band. Pueblo or other 
organized group of native people who are indigenous to the 
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continental Onited States, or who otherwise has a special 
relationship with the onited states through treaty, agres si e n t, or 
soee other for* or recognition. For purposes of this Act, the tent 
also includes an Alaska Native. 

coHKENTt This definition is in 'conflict* with body of the 
draft because of the proposal to limit inheritance to only 
enrolled stesibers of a Tribe. 

<31 'Indian Landotmer* neans an individual Indian owner of an 
interest(s) in trust or restricted land. 

(4) 'Ondivided Interest* neans the portion or rights in property 
owned by tenants in coomon or joint tenants wherry each tenant has 
an equal right to stake use of and enjoy the entire property. 

<5) "Fractionation* steans to divide or break-up into undivided 
interests. 

"Fractionated Land Consolidation Flan* swans a plan developed 
through a docustented caessunity based planning process and enacted 
by the tribal governstent, defining fractionated land consolidation 
goals and a means of reducing fractionation through gift deed, 
sale, purchase, and exchange among owners and/or other Indians or 
tribes. 

(7) "Grantor* means one who has control or authority over real 
property which includes the right to give, confer, consent, allow, 
surrender or transfer this property with or without coepensation. 

(8) "Lease Council* means the entity authorised to act for the 
landowners under a landowners agreement. 

(9) "Landowners Agreement" steans a management agreement among 
landowners . 

CGSMZNT: The 'agreement' should not be lisdted only to the 
landowners of a single "tract", but should be expanded to swan 
those individual owner's of stultiple tracts in a georgraphlc 
area my enter into an agreement for a "Lease Council* to act 
on behalf of multiple tracts . 

(10) "Lineal Descendant* refers to descent by a direct line of 
succession in ancestry; includes and adopted child who is an 
Indian. 

C0M4ENT: This definition may be in conflict with the 
"inheritance" portion of the draft. 

<11> "Trust or Restricted Land means a tract of land, all or a 
portion of the title to which, is owned by one or more individual 
Indians or a tribe and is held in trust for them by the Onited 
States or is subject to federal restrictions on alienation. 

(12 "Secretary" means the Secretary of the Interior unless 
otherwise specified. 
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(13) *Tribal GoveriuwDt* Mans th« clacted body that ffovarns a 
trlba by custos, traditioa, coostltutlon or othar oovaming 
docuMnt. 

114) "Triba" naans a distinct political coacunity of Indians which 
axarcises powars of sal f • qovamann t ; this Includas thosa Alaskan 
Tribas Included in the Federal Register listing of F^ruary Id* 
1995. 

(IS) "Tribal Corporate Entity" is an entity recognised by the 
Tribe. 

BBCTXOM S. STPBCTIVB DATBt SAVURW. 

(1) Except as otherwise si>ecifically provided herein* this Act and 
the anen«teenta aade by it shall be effective upon enactnenti the 
repeals or aaendnents shall not be effective so as to prevent the 
conplation of any transaction pending approval or other action by 
the Secretary if such transaction is conplated within six eonths of 
enactsient of this Act. 

(2) The authorisations in this act are in addition to and not in 
derogation of any other authorisatiMis. 

TITLE 1 « B ftTiTl WiMBrnW 

SECTIOM 101. PORF08B. 

TO require the establisteent and ataintenance of an estate 
planning progras) to: 

(1) Draaatically Increase the use of wills and other Mthods of 
devisee asiong landowners; 

(2) Substantially reduce the quantity and ceaplexity of Indian 
Estates which pass intestate through the probate process while 
protecting the rights and interests of Indian Landowners. 

(3) Require the provision of adequate services to achieve these 
purposes. 

SECTIOK 102. ESTATE FLAMMUK). 

(1) The Secretary shall inplestent an estate planning progran to 
infora, advise* and assist Indian landowners in accessing the 
necessary records, and using the various Bethods, to facilitate 
transfer of lands to heirs of choice. 

(2) Activities under this title shall be executed within the 
guidelines of the established tribal probate code or fractionated 
land consolidation plan. 

(3) The Secretary shall conduct or provide for regional estate 
planning workshops for tribes and landowners every six nonths. 
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tKTIOM 103. UPOXT AHD HOTIFICATIOV TO L fcDOl W l M ; 

<1> Within two yearn of the enactment of this proviaion, the 
Secretary shall provide each Indian landowner of trust or 
restricted interests, a report liating their landboldinos. other 
CO* owners, and each owners percent of ownership in the respective 
tract. 

(2) This notification shall include information on estate planning 
options under federal and tribal law. that are available for 
consolidation or disposal of the interests, including but not 
limited to: preparing and executing a will} joint tenancy with 
right of survivorship, negotiated sale, gift deed, and exchange. 

SaCTIOIf 104. PKOVISIOM OP ADSgOhTS SnVICBS. 

To carry out this title and other provisions of this Act, the 
Secretary and/or by contract, grant, or compact with tribes or 
lease councils, shall provide for estate planners/outreach workers, 
appraisers, realty staff, credit staff, and certified surveyors. 

SICnOM lOS. RSPMT TO COMOUBS. 

The Secretary shall report to congress annually on the 
implementation of this title iwediately prior to submission of the 
President's Budget. 

TITU XZ • TB08T XJJID IBCOBtDS MKAOBIBrr 
IBCTZOM 103. PURP08B. 

To isg>rove land records administration in order to facilitate 
the consolidation of fractionated title in the areas of probate and 
real estate transactions. 

BKTIOH 302. LAND RKOBDB BTBTai UgOZHWBVTB. 

T;:;e Secretary shall promote the formation and maintenance of 
a coaputerized land ownership records/payment dispersal system at 
the local level to enable tribal communities to« 

(1> evaluate and implement plans to consolidate fractionated 
title} 

<3) Certify title status reports for mortgages, probates, 
appraisals, and other land transactions; 

<3) give owners a meaningful accounting of their land (including 
income derived and allotment from which it is derived) to assist in 
land consolidation and estate planning initiatives; 

(4) Reduce the nus^bcr of ownership records. 

BBCTION 203. 8TAPPIHO. IBfQORCBi AND SAPUUPIBO. 

(1) The Secretary shall provide for the necessary staff and 
resources for local design and aAsinistration of a land records 
system by making funds available to an appropriate, tribally 
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approved agency or organlaatlon. 

(2) An appropriate, tribally approved agency or organisation will 
aerve aa a repository for land records, but the daily uaa, 
■aintenance, and control of these records will rcMin at the local 
level. 

•KTlGIf 204. AID TO TRlBtS AMD LIASI COOMCIL8. 

The Secretary shall sake grants to tribes, landowner 
associations, and lease councils to aid in the develo p ie a t and 
iaplanwatation of prograas for the creation and aaintenance of 
accurate and accessible land ownership data bases. The data bases 
shall include, but not be limited to, inforaation on ownership, 
locations (mapping), yields and incoae, soning. leasa contracts/ 
permits, current and potential uses, ri^ts*of *way. and legal 
descriptions. 


erw.e ttt . eeai. 

BMCnOM 301. SOBTOBB. 

To reaove the regulatory and adainistrative barriers which 
obstruct consolidation of fractionated title. 

fMCTIQN 302. rBACTlOMATD LAND COMOLIOATIOM n.AM. 

(1) Any tribe may adopt a land consolidation plan to address 
fractionation providing for the sale and exchange of any trust or 
restricted interests for the purpose of cMisolidating fractionated 
title. 

(2) If a tribe elects to develop a plan as described in 8ec. 
302(1) , the plan shall be developed in consultati«k with the owners 
of the trust or restricted interests who will be inpacted. 

(3) Onless restricted by a tribe's fractionated land consolidation 
plan cx tribal law, all real estate provisions of this Title shall 
apply on trust or restricted land. 

•Bcnon 303. APPBA1SAL8. 

(1) An appraisal is an opinion of value supported by facts which 
shall include land use designations as ^termin^ by tribal 
ordinance or Indian landowner use. where a tribal ordinance ia not 
in effect. 

(2) An appraisal will be required unless waived in writing by the 
grantor . 

(3) An appraisal prepared for the BIA. Tribe, or Indian landowner, 
shall coog>ly with the uniform Standards of Professional Appraisal 
Practice (USPAP) standards as promulgated by the Appraisal 
Foundation in Mashington. D.C. 

{>.) Any appraiser coemlssioned by the BIA, Tribe, or Indian 
landowner to prepare an appraisal, must ba licenaad or cartified 
within the State in which the Indian land ia located. 

CCSMENT: 
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(B) The type of foxnet followed in preperatloD of the 
appraisal report oust be approved by the entity coeniaaionin^ the 
appraisal and must follow DSPAP ^uidelinea. 

<C) The BIA or tribe ahall aMintain a data baae on real 
estate transactions which will be available to appraisers, tribes, 
and landowners to assist then in determining fair market value/land 
valuations. 

8ICTX0N 304. TRUST AND RB8TI11CTID LAND TRANBACTIOMS . 

(1) The sale or exchange of trust or restricted Interests may be 
less than the fair market value. 

(3) An individual may sell or exchange a trust or restricted 
interest Is) to. first any lineal descendant of the original 
allottee of the tract, then a co-owner in the tract, then to any 
tribal atembnr and then to the Tribe. 

(2) Notice of the sale or exchange will be given to all Interested 
parities to include those entities listed in 304 <2}. 

( 4 ) The party first in order will have 30 days to exercise the 
right to purchase or exchange a trust or restricted interest (s) 

(5) An Indian may gift deed a trust or restricted interest to the 
tribe or another Indian and nay reserve any rights-of-way, water, 
or mineral rights. The Secretary shall not reguire an appraisal, 
or that the grantee be a lineal descendant as a prerequisite to 
such a traiiSfer. 

8BCTZ0M 305. PRBStRVATIOM OT TRUST OR MSTRZCm STATUS. 

(1) Any person who seeks to petition to obtain a fee patent on 
their land, must first, 30 days prior to the petition, advertise in 
local siedia of their intent to obtain a fee patent. 


(2) If a petition is filed with the Secretary for a patent in fee 
for land or interests therein, which is then offered for sale, each 
of the co-owners, if applicable, other SMStbers. then the tribe 
shall have 180 days from the date of notification of such petition 
or sale, to acquire the interests. Funds appropriated under Title 
IV of this Act may be used for this purpose. 

(3) In the ever.t of default under a federally approved lending 
program on a loan secured by trust land or interests therein, the 
following foreclosure proceedings shall apply: 

(A Hember-owner will be offered leaseback/buyback rights; 

(B) Spouse and children of the former mesber-owner will be 
offered icaseback/buyback rights; 

(0) Leaseback/buyback rights offered tot 

(a) Indian member (s) of the Indian Tribe having 
jurisdiction where the property is located. 

(b) A tribal corporate entity; 

!c} The Tribe having jurisdiction where the property is 
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located. 

(D) If the real property ia not leased or purchased by any of 
the aforeskentioned entitles, and all appeals have concluded, the 
property will be transferred to the Secretary of the interior and 
held until such tisie as one of the eligible entities can purchase/ 
lease the land. 

SICTIGM 306. IKDIAll UUCDOMinR AOUBOVrS. 

(1) Indian landowners stay eater into an Indian landowners 
agreement for the purpose of nanaging and adeinistering a lease in 
SHiltlple ownership. A lease council elected by the landowners stay 
act in their behalf in all natters related to the lease as defined 
by tribal code and/or federal regulations. 

•ICTIGCf 307. UPIAL AMD AMmDMBfT OP PlOVXtlOirf. 

(1) Sec. 201, 202, 203, 204 subsections (a) and (bK 205, 20S * 212 
of the Indian Land Consolidation Act (P.L. 9S*60S) is repealed. 

(2) Section 3(a) of P.L. lOlOOl, "A bill to sake aiscellaneous 
Anencbnents to Indian Law and for Other Purposes” is aotended by 
striking out "section 2 and 17* and insert in lieu thereof, 
"sections 2, 5 and 17" and by adding a colon and the following 
proviso before the period at the end thereof "Provided, that 
nothing in this section is Intended to supersede any other federal 
provisions of Federal law which authorises, pr^lbits, or restricts 
the acquisition of land or the creation of reservations for Indians 
with respect to any specific tribe, reservation, or state(s). 

TITLB XV • pucamcial assiitamci 

tKTIOir 401. PURP08I. 

To provide financing to tribes and individual Indian 
landowners for consolidation of fractionated Interests. Tribes 
ssist have a fractionated land consolidation plans to access funds 
provided for ia this title. 

•■CnOir 402. LOAMS PM ACgOXSZTXO*. 

(1) PUTids shall be appropriated under the Oepartaent of 
Agriculture "Indian Land Acquisition Pund* to provide loans to 
tribes and individual Indians for acquisition and consolidation of 
fractionated trust or restricted interests. 

(2) The Secretary of Agriculture nay stake loans to tribes for 
relending to individual Indians for the acquisition and 
consolidation of fractionated trust or restricted interests. 

(A) A Tribe receiving loans under this subsection shall 
deposit the furds in a federally insured financial institution of 
choice. 

(B) Antoucts collected in repaynent of loans and as interest 
or other charges, stay be utilised in "^k^ng additional loans, and 
for the pa^euint of interest and repaynent of principal to the 
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Secretary oC Agriculture. 

SBCriON 403. GRANTS ACOOISITION. 

(1) Funds apfiropriated under the Departaent of Agriculture Indian 
Land Acquisition Fund, nay be used by the Secretary of Agriculture 
to make grants to tribes and individual Indians for the acquisition 
and consolidation of fractionated trusty or restricted interests. 

aiCTI<»< 404. LAND STATUS. 

(II Any lands purchased with funds froa this section will reaain 
in trust or restricted status. 


SBCriOi 5;i. APPLICATZGSr OF TITLI. 

(a) The piovisions of this title shall apply to all trust or 
restricted lands adsdnisterad by the Dnited States except as 
hereinafter provided. Tribes My, by formal resolution filed with 
the Secretasy, elect to opt out frosi application of this title or 
any provision thereof. 

(b) 'Jpon receipt of a formal subsection (a) resolution, the 
Secretary shall iscnediately notify all Department of Interior 
agencies and tribes performing inheritance functions of such 
resolution or coda. 

(c) T.)e Sscretaty shall piiblish a list of tribes, with date of 
action, that have opted out from ai^lication of this title. 

(d> Tribal intestate succession codes legislatively enacted prior 
to the date of this legislation are not superseded by Section 504. 

(e) Tlie trust preservation lisiitations set forth in Section 502 
shall be read in pahi materia with existing federally legislated 
inheritance codes. Tribal codes, if more restrictive, shall apply. 

(f) Subject to Secretarial approval, special tribal inharltance 
codes -ind changes thereto, nay be enactED to apply to lands on 
reservations or otherwise subject to a particular tribes 
jurisd.‘.ctlon in lieu of the provisions of this title. 

(g) A compilation of approved codes and changes thereto, 
indicating appioval date, shall be naintained by tha Secretary. 
Notification of coda approval and approval of changes shall be 
lmmediate,.y provided to the Department of Interior agencies and 
tribes perfoming probate functions. 

8ICTI0W 532. PRSSBRVATIdl OF TRUST STATUS. 

NoD-Xndian inheritance of trust or restricted lands shall be 
limited to receipt of a life estate with remainder over to the next 
Indian heirs in line of inheritance. Non*Zndian helrs-at'law shall 
receive a life estate to the extent of their standard intestate 
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•har«. Eligible aoa-Indian devisees shell receive e life estete in 
the full share devised to thsei by will. 

8ICTXOV S93. BI.IQIBLB MILL DEVISUS. 

<e) MO person shell be entitled to receive trust or restricted 
lands by devise except the decedent's heirs -at -lew relatives within 
the first and second degree, meab^xB of the tribe with jurisdiction 
over the lands devised or the tribe with jurisdiction over the 
devisetl lands. 

(b) A decedent without faaily neetbers in any of the identified 
categorien in subsection (a) nay devise his estate or particular 
assets thereof to any devisee related by blood. 

<c) EM'Vises to itultiple beneficiaries shall be construed as joint 
tenancies subject to right of survivorship. 

8MTZ0ei 504. nrrSSTATB 81X:CB88Z0M. 

(1) Except as limited by Section 503, whenever any Indian dies 
possessed cf any interest in trust or restricted land and has not 
executed a will disposing of such Interests, such interests shall 
descen.’. ct (0110*48: 

(a) A livo estate to the surviving spouse 

(2) The entire estate shall descend as follows: 

(•i) To the decedent's children in equal shares by right of 
represeni:.i:.ion} 

(b) If the decedent is not survived by children or issue 
thereof, to the decedent's parents in equal shares or to the 
survivor of the two; 

(t) If the decedent is not survived by children, issue 
thereof, or parents, to the decedent's brothers and sisters without 
right of i’epresentation. 

(d) Zf the dece^nt has no heirs under sxibsections (a>, (b) , 
or (c) , the assets of the estate pass to the tribe with 
jurlsd.'Ctior. over the interests. 

ta) Xt to off-reservation interests not subject to the 
jurisdiction o5 any tribe and for which no heir exists under 
subsectlor. (a), (b). or <e) , the Secretary shall ataintain and 

adadnifter aaid interests in trust, in a land pool designated to 
hold sLlo.cQd land interests not eligible for inheritance under 
Sectio;^ 104 (2) (a) • (3) (d) . 

ticnas 505. PRSTSANISSIQIi. 

ir a.*. Indian testator dies without having made a will to 
includ..' afterbo.*o children, and the omission is the product of 
inadveitencc rather than an intentional omission, afterbom 
children shall bi given a life estate in all trust or restricted 
assets of the estate in all trust or restricted assets of the 
estate in .he amount cf the child's Intestate share. 

•■CTIOK 3?d. REPEAL; 8AVIM08. 

8-^tian 207 of the Indian Land Consolidation Act is hereby 
repealed o-jt neither such repeal nor the enactment of this act 
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•hAll invalidate any law or pert thereof enacted by a tribe under 
said aeeticn 20*7. 


riTLK VI • OBmtAL PKOVlflOMS 
■BCnON 601. TAX tXBCPTION. 

All Lands or intereata la land acquired for aa Indian or 
Indian tribe under authority of the Act ahall be exeept fron 
Federal. Slate, and County taxation. 

•BCTION 602. AOTHORITY Of TRIBAL OOVXBIKBrr. 

Nothinq in thia Act shall be construed aa veatlnq the 
90 vemi.nq body of an Indian tribe with any authority which la not 
authorised by the constitution and by-laws or other organisational 
docuaent of such tribe. 

•BCTXOM 603. MAIVBR8. 

A tribe can at any tiiw waive a 25 CFR provision which 
restricts inplenentation of a tribal fractionated land 
consol..dation plan. 



154 


TESTIMONY OP ROXANE J. POUPART, DIRECTOR OF TRIBAL LAND 
DEPARTMENT 
LAC DU FLAMBEAU BAND 
OF 

LAKE SUPERIOR CHIPPEWA INDIANS 
BEFORE THE 

UNITED STATES SENATE COMMITTEE ON INDIAN AFFAIRS 
HEARING ON S. 1586 

THE INDIAN LAND CONSOUDATION ACT AMENDMENTS OF 1999 
NOVEMBERS 1999 

Mr. Chaimuo and Menben of the Coraminee, my name is Roxane J. Poupait. and I am (he 
Diiector of (he Tribal Land Managemem Dqnrtment for the Lac du Flambeau Chippewa Tribe 
ofWisconsin. In here as die Reprcsaaativc on bdialfofthe Lac du Flambeau Tribal 
Government lo provide the committee information on how the Land Consolidation Pilot Pipjecl 
implemented by the Bureau of Indin Aflairs is working for Lac do Flambeau. Lac du Flambeau 
is one of three Reservations selected lo participate in the Land Coneolidaticm Pilot Project for 
fiacal year 1999. 

The Lac du Flambeau Indian Reservation is located in northcentml Wisconsin, approximately 
1 80-300 miles from any major metropolitan area. There are more than 1600 Tribal Members of 
the Lac du Flambeau Band that reside on the reservation. Exhibit A idustrata Lae da 
Rambeau Land Owamhlp Status. The Reservation is approximately 86,000 acres in size 
established and defined pursuant to the Treaty of 1 8S4 between the United States and the 
Chqipewa Indians of Lake Superior md Mississippi; dsled September 30, 1854 (lOStst. 1 109). 
The Tribe has a very diverse ecosystem with an enormous responsibility to police, protect, 
enhance, and conserve the land nd Hs trust resources for future generations. Of the 86,000 
acres, approxhnatdy 40,000 acres are forested . 20.000 acres of Iskei, 34 mila of creeks, rivers 
and streams, 24,000 acres tre wetlsnds (entire oortbem one-third of the reservation) with only 
2,000 acres of tribal larxl designated for housing and leasehold properties. Development within 
our area is predominately reetdential sod confined around the lakes and downtown area. 

The three pilot reservations are Lac du Flambeau, Lac courte Oeilles, and Bad River. Lac du 
Flambeau as the two other Bands consist of allotted land having been made in the ISSO's, well 
before (be enactment of the General Allotment Act in 1887. Fractionations on these reservations 
are the most severe examples in the Great Lakes area. Although, Lac du Flambeau has not 
received a specified amount under the Pika Project, to date, the Bureau of Indian AfEun have 
expended $700,000.00 for Lac du Flambeau, b addition to the Pika Project, the Tribe hM 
worked diligently in its own efforts lo reduce the severe problem of fractionatioo. b fiscal year 
1998-1999 the Tribe ap p r opriated SI .5 million under two separate refetendums for the purchase 
of allotted and fee lands. We acquired from 1 53 heirs representing 1 755 undivided mterests. b 
fiscal year IS199-2000 the tribe appropriated aitoiher SI millton to acquire and oonsolidaie lands 
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in order to utilize land for housing, economic development, and natural resource management. 
The most recent data received from the Chippewa Housing Authonty, inbal memben on the 
wailing list for housing is 268 individuals, a majority of whidi consisting of a two or three 
household member compositton. This indicates the existing severe ovctcrewded conditions on 
the reservation. In order for the tn'be to address the housing shortages and overcrowded living 
conditions, more land must be acquired and more land must be consolidated. 

The stroogest pefot and most efTcedve pan of the Pilot Project la that It has enabled the 
Tribe to re-establisb tbelr lead base whkb bad bcca decimted by the alfotmeot policy. By 
1966, approximately 25% (29.101 acres) of the onginal reservation larul base was allowed to 
become alienated and cunenily is owned by non-Band Memben. Many of the allotmenis that 
have left Indian ownership include our most desirable shorelines areund the lakes. To date, the 
Tribe has re-established 1 ,1 8 1 .09 aHotmem acres, this includea the acquisition of two (2) entire 
allotmenis within our designated wildbfe area. Exbfoll B identifies allotted land owitership data. 
Freclionaled ownership of Indian lands is a proUcm that not only threatens the administrative 
ability of the Bureau of Indian Aflain it makes utiUzaiion of the lands very difTkuit and 
iometimes impossible for the individual owners including the tribe. Exhibit C is a example of 
an attempt to consolidate several parceb under the pilot projecl. To make this a viable unit ita 
time to take this consolidation attempt one step (uither and acquire those fractional interests 
greater than 2%. 

There is only a few icsideniial Icaxt on allotted land ut Lac du Ftambeau. Allotment lartd base 
has some choice lakcdure but is pfedominately forested backlartd and undeveloped. To recoup 
proceeds from these inherited land interests as outlined in the Pilot Project appropriation 
language maybe far reaching. For aomptt. the Bureau aaptirinf (a/o an SO oere allotment 
from 12 hein representing less than 1% undivided interests and the parcel generates fO) zero 
income- The number cf heirs art sdU to numerous to get the required approval for a lease and 
any damages received from a right-of-way have been waived or already disbursed. Vndertke 
forest management plan the next timber sale or improvement project is not anticipated for 
another r«rr (tO) years If a parcel is not generating meoirK how and when will itKome be 
gerterated? It is not clear nor has the Tribe been consulted on how to address the economics of 
these acquisitiont. Another concern we have is the time period of these title transfers to the 
tribe. It is not clear whether this process will take days, months or years. Other areas of 
encountered dtleaimas have been in the transition of payments to tribal members, confusion 
when payments would be received by members, denial of land sales paymenu, breakdown in 
oommunicaiion and consultation, and re g re ss ion to the old method of processing land sales. 

Under PL93'638 the Tribe contracts certain Real Estate functions of tbc Bureau oflndian Aflairs. 
Tribal Lands Program currently has a sufT of three (3) that provides real estate services and 
routinely prepares attd processes trust artd foe title conveyan ce s, sales, purchases, exchanges. 
paiTitions and gift conveyances. There are four (4) attorneys that contract with the tribe 
qweializing in Contracts, Housing and Indian Land Tenure issues. The knowledge and 
a^imstiative experience of the Tribal Land Program has posttiorred the Tribe to administer the 
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Lud Consoltdalion Pilot Prognm. 

Tlie tribe Mppotu the Lend Coosolidatiofi Pilot Prefect and recommends Amds be qjpropriaied 
in fiscal year 2000*2001 . to continue the Pilot Project objectives in reducing fractionation of 
Indian laitds. Tbe tribe strongly urges that new allocaiioD language and criteria for the Pilot 
Project allow tribal governm en ts the authority to administer the program. In addition, acquire 
interest greater than two percent within a designated thne arkl allow individual land owners 
acquisitions (or conaolidatioB concunent with the Tribe's Land Management Acquisition Plans. 
Thereby, creating peater opponunitiea in land utilization for f>ew housing development, 
economic developmetu, enh i n cc m cnt ntd mansgemeni of the ostural resources. The T ribe 
reoeoUy received the new Land Consolidatioa Act Antendmenis of 1999 on Bill S.I586 and 
recommends tmple lime for review, c omme n tary and consultation. 

In oonchtsioit, on behalf of foe Tn'be, I appreciate foe lime of foe Cbainnan arul Members of foe 
Committee to allow us to express our concerns sitd recommeitdation regarding the Land 
Consolidation Pilot Project 


Miigwetch! 



167 


Citiibit A 
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Exhiboa 
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A CofperiSan of ttM 

AoeouD SIOUX Twac 

J a pyiMrf It ItH fMAwW; 

Tcleptoee 747.2371 or 747-2372 

November 2, 1999 


Honorable Senator Ben Nighthone Campbell 
Chairman, Senate Committee at Indian Afbirs 
Room 106 • Oirksen Senate BuikSng 
Washington, DC 20S10«450 

Dear Senator Nighthorse Campbell: 

These written comments supplement my oral testintorry before the Senate 
Comrrvitleeof Indian Affairs on November 4, 1999. I request leave of the 
Committee to submit more detailed written comments since I was only invited to 
present oral testimony a few days ago and have not had sufficient time to develop 
them. 

I am the Executive Director of Tribal Land Enterprise (TUD, a corporate entity 
of the Rosebud Sioux Tribe created in 1943 pursuant to the Indian Reorganization 
Act. Tribal Land Enterprise works coopera ti vely with the Tribal Council of the 
Rosebud Sioux Tribe and it pcfforms several important furKtions for the Tribe. 
Importantiy, TIE leases tribal (and and uses the proceeds to purchase additional 
interesb In land and to operate the organization. 
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I want to five an overview o^ what TIE does because K has a direct bearing 
on the hactior\a(ad heirship problems addressed in S. 1566. t suggest to you that 
this proposed legislatiort does rtot address the myriad of problems with fractionation 
of heirship land. The solution, for the United States, tribes and allottees, should not 
be arrived at piecemeal. That approach will lead to other insurmountable problems 
that can be avoided through dose consultation with the tribes. The Rosebud Sioux 
Tribe and I would be willing to direct our efforts to resolve these complex problems 
in cooperation with the Committee, individual members of Congress and the 
Administration. It seems reasonable that those who have suffered and continue to 
suff^ urvier the legacy of the AllotmerM Era are particularty well qualified to suggest 
solutions to problems caused by those misguided policies. I suggest that tribes 
should be involved throughout this process rather than merety asked to respord to 
proposed legislation at committee hearings. 

Addressing the problems associated with fractior\ated heirship land must be 
much broader than those peroeived solutions contained in S. 1 S66. A range of 
alternatives should be made available to tribes to deal with the problems to avoid 
further fmetionation by operation of law. One such solution is for Congress to 
ensure that tribes have the ability and the means to acquire fractiorMted interests ki 
land during the lifotime of allottees. In addition. Congress should ensure that the 
tribal land base %vill be restored by providing a more efRcleni means for tribes to 
acquire land that has been lost due to the polides established during the Allotment 
Era and return them to trust The following discussion will serve as a reminder to 
the Committee what the Cor>gress has been dor>e In the past with regard tt> the 
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Rosebud Sioux Tribe and how congressionaliy crafted solutions are being used 
today. It is suggested that the Committee use the following as a template for 
addressing problems associated with fraoionated heirship lands arsd dissipation of 
dse tribal land base on a much broader scale. 

TRIBAL LAND ENTERPRISE 

As noted above the Rosebud Sioux Tribe created Tribal Larsd Enterprise in 
1 943, forty years prior to enactment of the origirtaJ Indian Lartd Consolidation Aa. 

In doing so the Tribe made a major commitment to preserve ar>d restore ar>d 
consolidate the tribal land base... even in view of the dire economic circumstar>ces 
of tribal members. The irr^x>rtarKe of that decision canr>ot be overstated arsd the 
Commime should recognize the sacrifices by poverty stricken memben of the tribe 
to maintain the tribal homeland. 

The operation of TIE involves the trartsfer, by inbal members, of beneficial 
title to their trust or restricted interest in land, including fraaionated heirship 
interests, in exchange for TLE Certificates. The value of TLE shares is set annually. 
Certificate holders may redeem their certificates for cash at any time. The wrtlficate 
holder may also deposit certificates on TLE assignments of trust land that gives the 
holder with surface nghts to the land. Such assignmer\ts can be retinQuished to the 
Tribe in exchange for cash. Class A certificate holders have the right to vote their 
shares at the annual TLE shareholders meeting. 

TLE Certificates may be transferred dunng the holder's lifetime to family 
members. Upon the certificate holder's death the certificates to a named 
beneficiary, tf no beneficiary is named, TLE Certificates may pass by devise or by 
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descent end distribution by probate of the decederit's estate in the Tribal Court TIE 
Certificates are considered rson-trust probate assets. 

Tribal Larsd Enterprise has, to the extent resources have been available, 
prevented further fractions ion of lartd arxJ the transfer of thousarsds of acres of the 
tribal land base out of trust Even when creditors foreclose on allotments used as 
security for defaulted loans, the practice has been for TIE to satisfy the debt and 
prevent the lartd from being lost from the tribal land base. 

Between November, 1996 artd October 1999, Tribal lartd Enterprise assisted 
dse Rosebud Sioux Tribe, in S41 irartsactiorts, acquire 9,9335.19 acres of trust and 
restricted land. Four hundred -eighty-nine (56%) of those transactions involved 
interests in heirship larrd of 2% or less. Yet, the value of those 2% or less 
acquisitions was 526,966.21, Tive percent of $1,624,476.97 in total trust larsd 
purchases during that period. Tribal Lar>d Enterprise now purchases between 
$40.(X)0 and $20,000 in fractioruted heirship irHerests per rT>onth. 

The point of the above discussion is to point out to the Committee there are 
alterrMtive ways to deal fairly with owrters of fractionated heirship interests while, 
durir>g their lifetime, effectively addressing the fractiorxation problem. 

ISOLATED TRACTS ACT 

Twenty years before enactmerti of the original Indian Land Consolidation 
Act, Congress eructed legislation that authorized the Rosebud Sioux Tribe to sell, 
excharsge or mortgage isolated tracts in open areas within its 1869 reservuion. Act 
of December 13, 1963, Pub. L. 86-196, 27Stat 349, popularly known as the 
Isolated Tracts Act The legislation was desigrted to stop the disastrous effects of the 
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Allotment Era and three surplus land acts that followed. The legislation was also for 
the purpose of preventing further dissipation of the tribal estate, to consolidate tribal 
interests in approved cortsolidation areas and for thbal economic development. S. 
Rep. No. 673, 88* Congress, 1* Session. 

The Isolated Tracts Act became law some thirteen years before the United 
States Suprenrte Court in Rosebud Sioux Tribe v. Krteip, 430 U.S. 584, 97 S.Q. 
1361, 51 LEd.2d. 660 (1997), held that the three above surplus land acts caused 
diminishment of the 1 889 Rosebud Sioux Indian Reservation.' Pursuant to Kr>eip . 
the reservation was diminished from a five<ounty area fTodd, Mellette, Tripp, 
Gregory and Lyman Counties, South Dakota) to the geographic area within Todd 
County, South Dakota. 

Regardless of the outcome In Kneip. the Rosebud Sioux Tribe and its 
members have retained significant interests In Mellette, Tripp, Gregory and Lyman 
Counties. The Isolated Tracts Act recogmaed the Tribe's interests in those areas and 
ensured that proceeds from the sale or mortgage of isolated tracts in Tripp, Gregory 
arsd Lyman County must be used to purchase larsd in cortsdidation areas approved 
by die Secretary. Todd ar>d Mellette Counties have been approved as a 
consolidation area. The Cor>gress mandated that title to fee land purchased by the 
Tribe pursuant to the Act must be taken in trust Todd Coortty, South Dakota v. 
Abeideen Area Director. Bureau Of Indian Affairs. 33 IBIA 1 10 (1999). 


' ThctfifM MTpiu* bndacOM Aetef Apnl 21. 1904, 31 Stat 2S4; Act of Mardt 2, 190^ 14 Slat 
1210; Act of May 30. 1910, c 260, 26 Stat 448. 
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Bec«u»e Congress astutely provided a mechantsm (or the Tribe to acquire 
(ractionated interests in consolidation areas, it has dorte so utilizirtg the proceeds 
from isolated tracts. Moreover, Congress has also made it possible to restore to 
tribal ^st ownership land lost due to the policies of the Allotment Era. The Tribe 
strongly opposes any effort through administrative rulemaking to undercut this 
remedial tool the Congress has provided to the Tribe. See , Proposed Amendmerns 
To Regulations Governing Taking Larsd Into Trust For Irsdians (25 C.F.R. Part 1S1) 
published at 64 Federal Register 1 7574-1 7588, and explanatory comments, April 
12, 1999. 

When the formation of TIE is taken together with the Isolated Tracts Act, the 
Rosebud Sioux Tribe has both congressiorsally authorized rrtechanism and the 
means to address problems associated with further fractionation of trust and 
restricted larvf and to restore its trust land base. I $tror)gly suggest to the Committee 
there are viable alternatives to the escheat provtsiom contair>ed in S 1 588. The 
above discussion is to illustrate that poir^ 

I suggest to the Committee that it is the nature of tribal culture to maintain 
contact with the tribal homeland, no matter how small the interest. To the allottee 
widf a mirrimal interest in larKi the issue is not economics, but mairuenance of 
contact with the reservation homeland, extended ^ily and the tribe. This problem 
with fraciKKiation of trust and restncMd land, while unter^able for management by 
the trustee, was made and perpetuated by the Congress. Again, I suggest that the 
Committee seek resolution of the mynad of problems associated with heirship lands 
in partnership with tribes. 
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SPEOFIC COMMENTS ON THE TEXT OF S. 1586 

With regard to Section 2 , Findings, I reiterate that the proposed legislation is 
a piecemeal approach to a much larger problem involvirsg the aftermath of the 
Allotment Era. Fractiorution it but only a symptom. I suggest that a comprehensive 
approach be undertaken in partnership with tribes to address in a systensatic, 
meaningful way, problems created by the Dawes Act and subsequent surplus land 
acts. 

With regard to probate matters, deference should be given to proposed 
legislation drafted by the Indian Lartd Wothing Croup. 

With regard to Section 206 (d, authorizing tribal courts to preside over trust 
assets, consider that tribal courts ate very seriously ursderfunded. Arty increase in 
tribal court caseloads must be accompanied by sufTicient base futsding for services 
arsd facilities to appropriately adjudicate these cases. Moreover, the Corrwnittac 
must also consider that probata cases typically involve lawsuits within lawsuits, it 
view of a growing line of federal court cases limitirtg tribal court jurisdiction, the 
Congreu should make it absolutely clear that (he tribal courts have both sittiject 
nutter ar>d personal jurhdictfoo in alt such cases involving both trust and nontrust 
assets. Similarly, the tribal court's territorial jurisdiction must be sufficiently broad 
to adjudicate matters involving trust lartds whether within former reservatfora and 
outside of those areas. There are drcu mst ars ces where such erdr ale rritorial 
jurisdiction is necessary to reach estate assets and parties to such proceedings. 

I strongly oppose limitation upon estates passing by intestate succession to 
spouses and heir) of Ihe first or second degree. Section 207 (d (2). This is overly 
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heavy hafxM and ignores cuhuraliy significar^ views of extended temtiy by my 
tribe and other tribes. Again, there are other approaches to deal with the 
fractionation problem. This limitation would tend to reflect erosion of tribal culture, 
tribal laws and tnlui values. 

I can see absolutely no basis for treating 2% as the threshold value for 
treating interests in land differently that other interests. The 2% threshold may 
represent quite valuable interests in nor>-fer>ewablc resources or renewat^e 
resources that are not harvested frequently. Furdwr, this view places a premium on 
economics, which is not the only consideration from the beneficial owner's 
viewpoint, tt is the moral artd cultural view of my tribe that escheat is not 
appropriate urxfer any circumstance. A member of my tribe must be paid for his 
interest in land no matter how small the value. 

It is my belief that allowing 51 % of the heirs to an allotmertt to control how 
the land will be used seems entirely improper ursder certain circumstances. For 
example, when timber, mineral resources or rights of away are involved, a 2/3 
majority would seem appropriate. 5^ Section 220. 

In corsclusion, I ask that the Committee roll up its sleeves and work with 
tribes to fir>d solutions to the many problems caused by the Allotnteni policies of a 
past era. These efforts should not be mere consultation, but a diligent, orvgoing 
effort in working with the tribes. 

Sirscerely. 

Ben Black Bear, Executive Director 
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ATTACHMCPfTl 

A Sub clwmnd CorpariHon o> Bw 
HCWEBUD SIOUX TTCM 

- I ----- f -t nu.tMttmmt 

TfUpim747-2S71 OT747-Z372 

MEMORANDUM 

TO : Bea BUck Bear Jr., TIE Executive Ehrector 
FROM : D'Afcy Bordeaux, TLE Finance Manager 
RE : Land Acquisitioiis 
DATE : November 1. 1999 

The following infonnaikm wai taken from the Tribal Land Eatetprue's past three (3) 
audits: 

> In fiscal year 1996 (October *95 to Septe m ber '96X we spent SI ,107.470 on land 

> In fiscal year 1997 (October *96 to September *97). we ^icsl $1,569,531 on land 

> In fiscal year 199S (October *97 to Septe m b er '9tX we spent $1414,573 on land 

In fiscal year 1999. the Tribal Land Enieiprise Board of Directors approved of 
approximately $1,220,995.44 in land acquisitioos. Most of them were oomideied by 
Sepaenber 30. 1999. 71)0 largest acquisitioo that is still pending is the one in the anKxat 
of $450,465.00. This»partofthe$t.2initUoiistatedprevioMly. 
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ATTACIMEirr 2 

A Bu b c h w^xd C o i po i M d O ii at Bi» 

RO«CBUo SKXix Tnae 

Ar MM te wo 

TekphoM 747-S71 or 747.2372 

HEMORANDUM 

DATE: Novenbcr 2, 1999 
REPLY TO 

ATTN OF: Br«nd< J. Antoint, Acquisition c AssiqniMnt Nsnsqsr 
SUBJECT: Trust Acquisitions to ths Tribs/TLE 

TO: Ben Blsck B«sr< Jr.* Executive Director 


Trost Aoqiilslti.eas froa M— hsrs/Wcin-— bers to 

the Sosobnd Sioux Tribe/TXJE for a Thrse (9) Tear Period 

Begianinq Wnr—lrr. 1996 ttirenqh October, 1999: 


Hesibers Purchased Froei: 726 

Non>Members Purchased From: 113 
Total Members/Non-meflibers : 971 


Henbers/Non-menbers Selling Less Than 2t Interest in a Tract: 489 
Members/Non-ewmbers Selling More Than 2% Interest in a Tract: 337 
1 Owner/Henber Selling 1 Nhole Tract: IS 

Total Nenbers/NonMnenbers: 871 


Acquired Acres 
Acquired Acres 
Acquired Acres 


From a 21 Interest 
From a 2% Interest 
from 1 Owner Tract 


or Less Sales: 
or More Sales: 
Sales: 

Total 


510.34 

7404.91 

2020.44 

Acres: 


2% or Less Interest Sales ** Purchase Price: 
2% or More Interest Sales - Purchase Price: 
Nhole Tract Sales Purchase Price: 

Total Purchase Price: 


$ 76,968.21 

$1,283,210.76 
$ 314,300.00 
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ATTACHMENT} 


A Ow b rt wiw tf CotpcnBon ol tt» 

nosauo SIOUX TfUM 


MEMORANDUM 


« — IMdrAa tftmm » ftH 

Tekptetw 747-2}7t or 747-2372 


DATE; NOVEMBER 2. 1999 

TO: BEN BLACK BEAR. JR., EXECUTIVE DIRECTOR. TIE 

FROM: LARRY D. MARSHALL, TIE LEASE MANAGER 

SUBJECT: LEASE REPORT 


TLE praenUy has loieresi a and to appronimsirl)' 100,000 acres more or leu aad 
(be TIE LokK Office maaaca appronmalety SOH of tfau acreafc. Tberemauuitg 

«« HMfMyiH lfc> Tl B rW | <>iT W i*it« atwl th» RiW— ti 

ASun. 


Appronoiaiely lOH of this land boM is grazini land, ISSts&mJaiidaDdSHii 
baylaod. 30Hor(his land bases leased by Tribal inenriienaed the rematatas is leased 
by ooiMDeoiberv 

The ose of thu land base is managed ihrougb the Range Unit Pereiit System, 
Faim/Pasutre leases, h o eBe.iiic leases, Business srte leases, tihgaiaD leases, the wildltft 
Habitat Incentive Progr am . Conservation Reserve Progriin, the development of the Porit 
Productio n fimility, the development of a Boys Ranch and the d e v el opm ent of an Elk and 
Bufiloberd. All the above is accomplished through the cooperiboo of the Bureau of 
Indian Allbin, the Farm Afency Service, the Natural Resource Cooservabon Service, the 
Indian Healb Service, the Tribal Water Resource Office, the Fish aad Wildlife Service, 
the MnnWicoat Prp^ aad Housing and Urbm OevalopmenL 
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A Cerperalton of tfw 

WMaUDMUXTMM 

(Mr Ao^Am It MM MtJMMf) 

TUcvOoh 747-2371 cr 747-2272 
Noven^ 17, 1999 


Honoiabte B«n Nighchorte Compbefl 
Chaiiman, S«ntte Committee of Indian Affairs 
Room 10$. Oiricsen Senate Building 
Washington. DC 205ia«450 


RE; SUPflEMENTAL COMMENTS ON S. 158$. INDIAN LAND 

CONSOLIDATION ACT AMENDMENTS OF 1999 

Dear Senator Nighthorse Campbell: 

I offer the following additional Comments on $. 158$ to supplement the 
written comntenls submiltod to the Committee and my oral testimony on Noverrtoer 
A, 1999. 

SECTION 2 FINDINGS 

These Findir^s should be supplemented to include congressional recognition 
of the following Impacts as a result of the General Allotment Act. subsequent 
surplus larxl acts, and the felled Federal lr¥ttan Policy of the AssirrMlation Era: 

Tribes continue to suffer from diminishment of their trust larrd base through 
rregotiated arrd advertised sale of allotmerMs at the request of allottees, throu^ 
foreclosure pr o ceedings where allolinents are used as collateral to secure loam and 
by operation of law through probate proceedings. 

Further diminishment of the tiibil trust land base compoursds the severe 
ecorsomic hardship of tribes and their members, who are sorrte of the poorest 
people in the United Stales. 

The efforts of tribn arto individual tribal members to restore title to former 
allotment s to trust, concomitantly cortsolidatirtg arrd expanding the tribal trust land 
base, have been met with vigorous opposition by state and local g overnments. 


SUPPLEMENTAL COMMENTS - 1 
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I recommend that Finding 1 1 be amended to read as follosvs: 

(11) the prabtem oF die fractionation of Indian lands described in this section is 
the resuh of an aMimilation pofrcy of the Federal Goverrmtent that is no 
kmger in effect, that cannot be solved by Indian tribes alone, and requires a 
co mp rehensive solution under Federal law enabling tribes to prevent 
further fractMMStion. further loss of the tribal trust land base and to more 
efficiently restore trtlc to iirtcrcsts in former allotted lands to trust. 

SECTION 3 DECLARATION OF POllCY 

Add: to prevent further loss of trust allotments made to Indians 

Add: to prorriote restoration of interests in frirmer allotments to trust status 
uf>der tribal ownership. 

SECTION 4 AMENDMENTS TO INDIAN LAND CONSOUDATION ACT 

Subsection a (5): should be 'heirs of the fourth degree' in view of the 
extended bmily system which is significant to tribal 
culture. 

S€aiON203 OTHER APPLICABLE PROVISIONS 

Conditions Applicable To Purchase: (bX3) It should be specifically noted that 
other legislation calls for creation of consolidation areas aryl this provision should 
not affect those statutes. 

SECTION 206 DESaNT AND DISTRIBUTION.... 

Subsection (d seems to provide tribit courts with adjudkalory 
jurisdiction to enter findings of fact and conclusions of law in probate cases 
involvir^ trust aryl restricted laryb. However, there is no express language 
delegating such authority to tribal courts. There Is also ry> express delegation of 
authority to the tribal courts to assert perioral jurisdiction over all parties to such 
probate proceedings whether they reside on or off the reservation. 

Subsection (c) (2) tee ms to authoriae tribal courts to sit as magistrate corirts 
or special masters In probate proceedings kwolving trust and restricted laryb, with 
final authority in the Depaitn^ of the Interior, Office of Hearings and App^s. 
This is an intriguing c once p t. 

Any such delegation raises rather complex legal questkm that should be 
carefully considered by the Committee. The fint question is whether the United 
States, as trustee, can delegate such authority to Its ward (tribd in rifain cortceming 
its wards (tribal rrwmbers) and the trust corpus (trust land artd proceeds from trust 
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tend). This principle Is thought provoking and would appear to be a departure from 
traditional notions of Indian law trust jurispruderKe. The legislative proposal 
suggests d%at orte ward (the tribe dirough its court system) would adjudicate cases 
applying law erected by the trustee that would, through escheat, take the other 
ward's share of the corpus. UKimaiely any Interest of 2% or less would escheat to 
the ward adjudicating the case. The proposal is even more intriguirtg in view of the 
fact that marry tribes do not ascribe to the separation of power doctrine. 

Even in view of the above issues, recent decisions issued by the United 
States Supreme Court have severely limited jurisdiction of tribal courts. Based on 
development of rtew doctrine that see ms to ignore very well established principles 
of Irrdlan law. It is predictable that the Court will corttirrue rewriting the law. 
Therefore, there must be a clear delegation of authority by Corrgress to tribal courts 
so that th^ can assert full subject matter and persorul jurisdiction over all aspects 
of probate n>aRers. This delegMicn must include auth^ty of tribal courts to hear 
lawsuits within lawsuits with nationwide service of process. The above trust and 
jurisdicliortel issues could be avoided if trial court judges could sH as United States 
Magistrates. 

SEOION 207 DCSaNT AND DISTWBUTION; ESCHEAT OF FRACTIONAL 
INTERESTS 

Section 207 appears to be a redraft of forrrter legislation in an attempt to pass 
constitutiortel muster under the takings provisions of the Fifth Amer>dmer>t. Due 
regard has been given to the holdir>gs and the suggestion of the United States 
Supreme Court majority and dissent in Model v. Irving, 481 U.S. 704 (19S7), and 
Babbitt V. Youpee. 519 U.S. 224 (1997). The issue whether or not the escheat 
provisions contairted in Section 207 amount to a Fifth Amerxknent taking will surely 
be brought before the United Stales Supreme Court for a third time by aggrieved 
tribal members who have IM less than 2% interest in trust or restrict^ land through 
escheat. The Committee should rtote that even if the current Section 207 does not 
give rise to a Fifth Amerfomenl taking, other legal theories will likely be raised. 
Therefore, H is predictable that the proposed legislation will the sub^ of further 
protracted litigation. 

One must question why so much time, money and effort has been exper>ded 
tryirtg to resolve the *fractior)atk>n problem* by takirrg small interests In land by 
escheat from one ward artd giving them to ar>other. It would again seem to be 
ecortomics that is driving this legislation, a principle that does not square with the 
inistee's’ Bduciary duties to the tribal mem^ owning the small interest in land. All 
that must be done is to pay just comperttation for these small interests in lartd ar>d 
the narrow problem involving fractforsation will be resolved. It would seem that the 
Committee has not considered aherrsatives involving payment of just compensation, 
and how such c ompensation Is paid. R is probable titet payir>g for fractiorsated 
interests would be less costly than the administrative experrse of rrsarteging them. 
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Congress could appropriate furtds for tribes to purchase fracUoriaied interests. 
Alternatively, a mechanism could be developed where tribes could issue certifkates 
in exchange for transfer of tide to tribes. Tribal Lartd Enterprise used that 
mechanism and it is effective. 

It is clear the United States wanb badly to be free of the headaches of 
managing fractionated heirship land by washirtg its hands of the fiduciary duties 
owed to wards. However, problem associated with fractiorsation were created by 
the Congress urxfer failed Federal Indian policy in response to *farTtiliar forces' 
calling for opening of Indian lands for settlement, the 'civilization' of Indians and 
the assimilation of Irtdiarrs into the larger society. The prirrtary focus of the United 
States was and continues to be corrtrolled by ecoramics artd oontioued relentless 
pressure from those *familiar forces' by viAich nort-lndiarts seek laird and 
lurisdiclion. 

Rather than approaching the unterrable problem of fractioiratton 
comprehensively arrd in cooperation with tribes. Congress has chosen to address the 
problem piec em eri, utilizing prindples that are unthinkable to many tribes. The 
Fifth Amendment takings issue raised by the escheat provHioni of the statute, vririle 
constitutiorul in rsature, are deeply rooted irt tfte ecortomics of marsagirsg 
fractiorsated interests in land, hfowever, to many tribal members owrsing a 
mirUscule Interest in thdr grandparents' allotment, the issue may be quite different. 
The tiny fractiortaied interest may not produce substantial irtcome or be of 
substarltial ecortomic value. However, tisal small interest may repruent a tribal 
member's oormection with his aitcestois, his extended family, and the history of 
hardship, oppression and bloodshed in maintaining the hornefarrd and Ms culture. 
From a tyifom groursded in e c onomics, the Committee may totally be missing the 
point why the escheat prirtdple is obfectiorsable to tribes and tribal members. 
Similarly, the Committee may not be aware of the remarkibie diversity arTMr>g 
indigenous peopie within the United States recogrtized as Indian tribes and differing 
perspectives how probterm with fractiorsation should be resolved. 

Section 207 (al kiyroses sigruficani restrictfons on the ability of tribal 
member s , through devise, from passing their fractioruead interests In lartd to specific 
relatives t>o matter what reasortirrg the testator might have for doing so. It is 
fun da nsental, particularly wkhln tribal cukura, tital the term 'heirs at law* is fer 
broader than relatives wkhln the first or secortd de gree of kirwhip. Moreov er , this 
proposed policy would prevent a ttitator wkh relatives of the first or second deg re e 
from passing hfe estaie to a more distant relative. Under Section 207 (bl, wills 
would be statutorily redrafted legaidfess of t est amentary ireenL 

As discussed tbove, there is a mafor disparity be t ween an administrative 
system based on ecottomia and one based on tifoal custom artd tradition. 
Succinctly stated, the allocmeni sy s t em created by Congre», has now become 
unthrifty to administer. There wiH likely be substantial litigation over reforming 
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wills as proposed. FactpaRems are sure to emerge that illustrate, in the most 
graphic terms, why a testator desired to pass over a dose relative with his bequest. 

Section (d (1). like the Rule in Shelly's Case, will create a trap for the unwary 
in preparation of wills. The drafter, irtdudir^g persons who prepare their own wills, 
must adhere to specific statutory requirements to state, in crystal dear terms, their 
testamentary intern. The presumption of a iotnl tertancy with right of survivorship 
runs counter to commonly understood presumptiom in draftsmanship and may be 
in conflict with applicable law in probate cases. In addition, the trustee is imposing 
this technical requiremem in will drafting on wants who are, by definition, 
incompet e nt, aird who are, for the most part, too poor to hire an attorrrey. This 
provision will lead to unfair results and create tremendous difficulties between 
family members. 

Section 207 (c) (2) again imposes a severe restriction on heir determirution 
under tribal law, custom and tradition. H presupposes a fractionation problem in all 
cases, irtduding instances where rtorte exists. The proposed standard would seem 
to apply to estates in %vhich the deceder^t owr>s full interest in a tract of larxl. Yet, 
the escheat provision would apply only of the decedent owtk less than 2% interest. 
Thus. Hte provision tee ms to create a legal limbo in instarKes where the decedertt 
owns more than 2%. In addition, by severely restricting inheritance to relatives of 
the decedertt of first or secortd degree artd surviving spouses, including non-Indian 
spouses. Congress will ertsure a steady flow of trust land from trust to fee status. It is 
suggested that this subsection be ameixied to broaden the class of tribal members 
who may irrherit larxf and restricting norvHndian spouses to a life estate in such 
lands. 


It is p at errdy unreasor>able lo follow differed startdards for descent and 
distribution of tar>d located on arxi off Indian leservatiom. The Rosebud Sioux 
Tribe maintains a sigrufkant interest in land rx>w considered part of the 'former 
reservation* by the United States Supreme Court Rosebud Sioux Tribe v. Krtetp , 
430 U.S. 584(1977). This is particularly unreasonable In view of specific 
legislation enacted for the benefit of the Rosebud Sioux Tribe recognizing the 
Tribe's continued interests in the geographic area the Knelp court referred to as 
former reservation. Act of December 13, 1963, Pub. L. 08-196, 77 Stat 349. The 
Congress should treat former reservation areas as if they were on the current 
reservation for purposes of this legislation. In that regard, the Secretary has 
proposed amerxlments lo 25 OR Part 151 that would define reservation as 
remaining reservation as established by judicial decree. Sudt lands within the 
former reservation, if in trust or restrict status, remain Irtdian country. This 
legislation should not be used as a backhanded way to diminish the tribal land base 
in such areas. 

Section 207(d): I am completely opposed lo the escheat of any interest in 
land, no matter how small the fractionated irRerest There are ahematives to this 
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hesvy-handed provision involving piyment of compensadon, issuing oertrficales 
and allowing condnued use of land, granting assignments of such lands and others. 
The fMtion of escheat is not kt accord with the customs and the traditions of the 
Tribe which has refused to *take* the fractionalad interests of its members without 
compensation. Moreover, the Congress oeaied ttiis proble m artd, based on notions 
of Oxjst, should ensure that tribal member s are not deprived of dreir property 
interests without compensation. 

I urge Che Comm i ttee to wori cooperatively with tribes to address the myriad 
of problems caused by allotment and surplus land legislation, including but not 
limited to fractionation. Using a model based on Tribal Land Enterprise, I am 
prepared to make an abemalive proprrsal that would avoid takings and trust issues 
discussed above. I will be happy to meet with your staff to discuss ahenwtives to 
this legislation. 


Sincerely, 



Ben Blade Bear, E 



William Kindle, P resident 
Rosebud Sioux Tribe 
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STATEMENT OP 

SHIl SHI KEYAH ALUTITEES ASS0CUT10N 
BEFORE THE SENATE INDIAN AFFAIRS COMMITTEE AND 
THE HOUSE RESOURCES COMMITTEE 

CONCER^aNG S. 1315. A Bat TO PERMIT THE LEASING OF Oa AND GAS 
RIGHTS ON CERTAIN LANDS HELD IN TRUST FOR THE NAVAJO NATION OR 
ALLOTTED TO A MEMBER OP THE NAVAJO NATION, IN ANY CASE IN WHICH 
THERE IS CONSENT FROM A SPECIFIED PERCENTAGE INTEREST IN THE 
PARCEL OF I.AND UNDER CONSIDERATION FOR LEASE 

NOVEMBER 4. 1999 


1. INTRODUCTION 

Hooorabic tnonbcn of Senile CommiPee on fnitiin Affim md maaben of (be Houee 
Reaoufccs Coominee. My nme U Sbenan Aicitty. I am an atloniey fix (be Norcflisua Law Finn 
in Waahington D.C. Our finn ia geneni oounael to (be Sbii Shi Keyih AlkMteea Aaaociation. and 
I am here to provide teatunony on bebalfofErvinCbavcz. PreaidenlofShii Shi Keyab AlkMtees 
Ataociabon. Mr. Chavez regrtta that be is not able to be here today. I am a member of the 
Ntv^ Naboa. and am pleased to be ben today on behalf of the Nav^o allotteea. 

The Shii Std Keyab AUofieea Aaaodadon and its Board ^Directors sttoport S.I31S, To 
permit the leaaiDg of oil and gas ri^Ms on Nav^ Alloaed lands.* and appreciaie Senator 
Bingamao'a efforts to addroa some ^tbe pressing iaaues affecting the Nivi^ aUotlees. 

The Shii Shi Keyah Allotteea Associabon was formed in I9S3 and has a membership of 
ISOO-JODO izxbvidual Indian acoowM benders and landowners. The land boldisg of the 
membership ia a cai tered iluou^iout whai is known aa the Nsv^ Checkerboard Areas, in the 
Four Comers region of New Mexioo. Afizaoa artd Utah. The Shii Shi Kejmb AHotteea 
A a aociabon is the primary orgaoizMion that repreaents the iotercAi and issues relating to Navijo 
allot t eea. 

A group of frustrated Nav^ allotteea formed the Shii Shi Keyah AHotteea Association aa 
a resuh of the allottees not receiving royalty payments for yean si s bme. de^nte toe toel that oil 
and gu wells, located next to their hooMS, were producing daily. When aUoRees received 
sporadic royalty paymenti. it was juii aimply a check, with do explanabon of where or what 
lease these royalty psymenis were being made from. 

S. 1315 will address one of toe prening issues firoing toe Nsv^ allotteea, that is 
aecoring oil and gas leasing opportunities for allotied Nav^ lands where there is fractionaied 
land ownersh i p. 
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U. BACKGROUND 

Although the Niv^ tUonee* hive ownenhip interects in lends chit contain vest mineral 
wealth, they have not had a meaningful oppoctunity to realize the benefit fitio their lands. The 
plight of the Navajo a ll ot t eea is the result of &Ued federal policies dtat sought to breakdown 
traditional tribal Isstd boldkigs and individually allot out parcels of land in an attempt to 
assiiniUte the Nav^ people into ma inst re a m society. Fimherroore. for generations, the United 
States deliberating prera^ the Nav^o allottees property ri^ in the minerals underlying 
their land. 

la the I860*t, the Lhiited States Army attacked our people while they were living 
peacefully on our own lands. After several yean ofdefenseofourhomelml, our people had no 
choice but to surrender when ow fiuii trees, crops, and livestodc wav deatroyeid. Then, the 
Army imposed a fijrced march on our people, wlu4± is known as the “Long Wslk" hundreds of 
miles away to an arid, desolate desert srea at Fort Sumner in southern New Mexico, where our 
people were incarcerated for yean. 

Following the U.S. Govenaneta’s forced incmcerslion of the our people, die Navi||o 
Tribe signed ■ treaty widi the United States in 1168 establisho^ a permanent homeland, and our 
people were allowed to return lo portions of our traditiona] homeUsids. The origmal reservation 
was subsequently expanded by exeeutive orders from 1878 to 1907. and dming that liine pew 
from three miUioQ acres to more than deven and one-half miUioa acres in Arizona, New Mexico 
and Utah. These lands were mainly desert lands with scarce water suppliea, tberefort, the 
Nav^ needed large amount of lands to succcreAilly graze their sheep. Pittsburg A Midway 
r»>l V V^rri^ OVi f 7A ijg?, 1390(10* Ctf. 1990) (“XuBfi"). 

By (he early 1900’s, Navqjoa living on public domain lands near the east and south 
portions of the Reservadoo were ifaccatcaed by encroachment by non-Indian settlers who were 
driving Navajoa off their lands and appropriating (be Indian water supplies for themadves. 

at 1390. The Superintendent of the Navajo Agency recomniended to the bierior 
Department that the federal govonmciu withdraw lands from the public domain for tbe purpose 
of protecting theee Navajos and tbeir livelihood of sheep grazing an water supplies. IjL Nsv^ 
Tribal Chainnan Cbee Dodge alio requested the Coramisdoner of Indian Afbin m provide 
addititmal lands for the protection of tbe off-reservation Navajoa. explaintng that the request was 
of the utmost impociancc for the Tribe. Althou^ ibese Navqjos were referred to as “off- 
r e e er vatioo” bidisiis, it was well known thsS they had lived in tbe area for generations and had 
■baiained from violenoe even tbou^ non-Indians were driving them from their homes. Id, at 
1391. 


During this period, tbe prevailing federal Indian policy was to break up tribal relations 
and integrate Indians inio non-Indian communitiea in wfai^ ih^ bved by allotting them lands in 
severalty as provided for by the General Allotmeni Act of 1887. Coosiateat with the policy, 
the interior Department set forth a proposal to tbe President to set aside land from tbe public 
domain for tbe purpose ^ protecting the Navajos. Ysmg. si 1391. In late 1907 and evly 1908, 
President Roos^li issued executive orden '^ihdrawing for sale and settlement’' certain lands 
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m New Mexico aid Arizooe aid Kttiiig them n addition (o (be Nav^o Reaervatioo. 

See Executive Order No. 709 (1907) aid Executive Orda Na 744 (1908). 

Predictably, the New Mexico tenitorial (ovennncnt immediately preaaured Congress and 
die Interior Department to reOore tbe lands to public domain. XiZZiSi 1391-1392. In 1911. 
before the allotment prooeas was complete, Preddent Taft issued Executive Order 1284 declaring 
all lemsuiing unalloded lands added to the Nav^ Reservstioa in New Mexico to be restored to 
the public domata. at 1392. 

nL CURRENT STATVS OF NAVAJO ALLOTMENTS 

The legacy of the aUotmeni policy is a “cbechetboard" area of land holdings owned by 
individual Navsfoa, the fadoal govcnxiienl, die state of New Mexico, and private landowners all 
located in an area occupied afanost exclusively by Nav^ People from the Civil Wv to the 
present dme. The nature of dw checkerbood land beddings has created a juriidictioiial 
nightmare, as wdl as obstacles far economic devdopment opportunicies. The problems 
coofrontiag Nav^ allotteea are indeed severe. Tbou^i the New Mexico checkerboard oea is 
known tor its vast mineral weahfa. far die last 12 yean, S7 million in kasug bonuses have been 
paid to the stale and faderal govenunents for leaamg while only S27.(M0 has been paid to Nav^ 
allottees. 

Ahnoet immediately following the aliotmait process in essten New Mexico, the federal 
gover nm ent illegally cUim^ ownenhip of the vahtahle mineraU beneath a substantial number of 
the Nava^ aOotments. For nuny years, the fedenl govemmem tessed Nav^ alloaed mineral 
rights to voious coal, unniuni, aid oil and gaa companies to develop these resources and to pay 
royalties to the federal government and the state that were properly owed to the Niv^ allottm. 
It was not uncommon for Naviios to be removed off their lands m favor of exploration and 
productiaa of these minerala. In 1983, after yean of iniustioe, a class aetkm was filed in New 
Mexico federal court on bebalf o( these Nav^ aflotteea for ownodiip to the minerals beneath 
their aUotments. See, e.g.. v United Stoea. 161 F.R.D. 450 (1995). That case was 

evencuslly settled under the coot’s mpervisioa md required the United States to rcliuiuuh its 
rninenl rights to the Navajo aUottees on lands not under lease and to share with the allottees the 
federal portioQ of royaltica received for allotted lands under existuig leases. 

Even though Navajo allottees are now acknowledged ownen of the mineral rights 
underlying their lends, there era sail becnert tha prevent Nevajo allottece fix>m realizing the 
economic benefits from their lands. Fadstil law requires that all penons who have an undividad 
inierea in a particular parcel of allotted land must oonaent to a lease. Although this has had the 
unintended effect of defeating froidaknt le as i n g p ro g r ou s. see McClenhen v No. Civ. 

83-161-M. 14 Irulioi Law Reporter, 3113 (D.N.M. 1987), e pp*«i« .. r~wM Noe. 87- 

1 16 and 87-1234 (10^ Or. I9M), in many cases, not all of (be landowners of an allotment are 
even known. And the Bweau of In^an Affairs (’31A*’) is contunung to neglect its 
re^oQsibilities to i^date tbe beiiship ioformatioa after probaiea are concluded. There oe 
approximately 4,000 individual allotments covering over 7M,000 acres of land with over 40,000 
known owners. Aa many as 650 heiis have an undivided irdenat in a single 160 acre pared of 
land. Many of tbeae owners are unknown or ca nnot be located. Funherroore, the Navajo 
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•llottee* coolinue to be concerned with the BIA’s trust funds end record nusnuiugeroent 
pnctices IS well as the decrease in oil and gas exploration and productioa over the last few years. 

To address some of these problems, the Shii Shi Keyah Allottees Association worked 
with Senator Bingaman and his staff on crafUng a bill to dleviate temporarily many of the 
cotKems of the Navajo allottees. Accordingly, the bill will only affect oil and gas leases, snd 
recognises the need to foster and protect harmony among Nav^o funilies. Therefore, where an 
altolment has 10 owners or less, $.1315 would require lOOS consent among the owners. To 
allow a simple majority to make land use decisioru over the objectiocis ofihe other owiten could 
create conflict among the Eunily. Similarly, if there are It to SO laodownen, at least 80% of the 
owners must consent to the lease. If there are more than 50 owners, at least 60% must consent to 
the lease. The Nava;o allottees are adamantly opposed to a scheme that would require only a 
simple mqority of the Ind ownership to consent to a lease. S.13I5 provides a balanced 
approach to lease approval among Navajo fomilies, including preserving tte right to reserve in 
resource development. 

With regard to alloaed interests owned by a tribe, S.t3IS recognizes the sovereign 
incercsu of the Navajo Nation, and provides that the Navqjo Nation will not be a party to any 
leiM agreemeni (bat is approved in accordance with its provisiom. $.1315 preserves the Nav^ 
Nation’s iMlity to chalki^ the approval process. 

The Shii Shi Keyah Allottees Association views S.I3I5 as a good start to begin 
additasi n g some of the critical issues faang Navajo allottees. The Navajo allottees believe (hat 
additional federal appropriations are necessary to develop tribal probate codea, implement tribal 
consolidation plans and work with allottees on estate plating and land consolidatiM. 

Furthermore, the Nav^o allottees seek congressional appropriations to implemcm a 
demonstralioo project to allow private financial institutiona to admimster Navqjo altotted lands in 
a similar fashion to way they administer family trusts for private oil and gaa properties. In doing 
so, Congrea wooM not have to deal with reducing the percentage of ownership necessary for 
lease approval as the only a^ution to the fiactionaiion problem. An addiliooal potential bmfit 
would be addreaaing and resolving the isaues surrounding the uneorutiuitionaiity of the 
escheatmem provisioaa of the Indian Land Contohdaiion Act of 1982, both in its original form 
»d as amended. SfiS Babbitt v. Yoimee . 519 U.S. 234 (1997); Model v frviM. 481 U.S. 704 
(1987). Fufthennore, a private financial instinition it equipped to handle trust assets and 
documents in a manner that comports srith enforoeable fiduci^ standards, unlike the existing 
BIA system. 

In conclusion, the Slui Shi Keyah Allotteea AtaociMion is pleased to support Senator 
Btngasnan and S.I315. While the Navqjo allottees will continue to work on long term sokitioos 
to the fractionation probkm, S.13I5 it a positive step for Navajo allottnent owners to obtain 
economic returns nd benefits for ihor property, as well as meaningful input in the disposition of 
their land. 


4 



181 


T«atlaeay of Mlebool Hor Nwy Horooa 
Ob Bohalf of tbo Oglalo •loos Trlbo 
Boforo tho O.f. Soaato CoMlttoo oa Indian Affalra 
Baariao ea Zadlaa Land COBaolldatioa 
■otraabar It, 1999 


Chaiman Nighthorsa Campbell and naoibers of the Senate 
Connittee on Indian Affairs, ay naaa is Hichael Her Many 
Horses. I serve as Tribal Council representative for the 
Oglala Sioux Tribe. I am the Chairman of the Tribal 
Council's Finance Comittee, which is responsible for for 
passing revenue Tribal laws to further consolidate our land 
base. This has proven difficult, indeed. 

I represent the wounded Knee District on the Oglala 
Sioux Tribal Council. Our Reservation, and nry coonunity. 
have witnesses some of the sMst dramatic events in American 
history. These events relate to the governstent's efforts 
to reduce our land base, and our culture, which 
historically was viewed as an inpediBent to the settlement 
of the AsMrican west. 

The Treaty of Fort Laramie of 1651 had established as 
Sioux Country the entire upper great plains region. (11 
Scat. 749). Article S of the 1651 Treaty delineated as 
Sioux Country a vast region bordered by the Platte River on 
the south. Big Horn Mountains on the west. Yellowstone 
River on the northwest, and Missouri River to the north and 
east . 

For the Oglala. the Powder River country in present- 
day eastern Wyoming, which was very productive buffalo 
hunting ground, and the Blacic Hills of present-day South 
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Dakota, were perhaps the aost ioportant areas. The hunting 
grounds were settled in the susoner, with buffalo runs 
during the late sumer which provided the subsistence and 
econonic base of the nation. The Black Hills was the 
spiritual center for the Sioux. 

But gold was discovered in the northern Rocky 
Mountains in 1864. This led to the construction of the 
Bozenan Trail, right through the Powder River valley 
hunting grounds. The U.S. Cavalry entered the Powder River 
valley in the spring of 1865, under the pretext of looking 
for Indians who took part in raids against the road and 
railroad builders. 

A garrison was established at Fort Reno, in violation 
of the 1851 Treaty. Red Cloud organized raids, with Crazy 
Horse. On Decesiber 21. 1866, forces under Red Cloud and 
Crazy Horse overwhelsied the U.S. forces, in the Battle of 
the Hundred Slain. (Pattersian's Battle). It was the 
first tiM an Asierican nilitary outfit was cosipletely 
deciisated, since the Revolutionary Mar nearly 100 years 
earlier. 

The United States negotiated what it could not take by 
force. A new Treaty was entered. 

The Treaty of Fort Laraaie of April 29. 1868, resulted 
in the establlshnent of the Great Sioux Reservation. {15 
Stat. 635). The Reservation includes all of present-day 
South Dakota west of the Missouri River. The Missouri's 
east bank is the Great Sioux Reservation's eastern 
boundary. The Sioux negotiators specifically ensured that 
the Missouri River was included as part of the Reservation. 
The hunting grounds of the Powder River valley wore 
recognized as unceded Indian land, with hunting rights for 
the Sioux. 
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The governaenc got its roed. but the Lekote Netlon 
retained a vast Reservation from the Black Hills to the 
Missouri River. We retained our hunting rights on the 
Powder River hunting grounds. 

Nevertheless, the United States violated the 1866 Port 
Laramie Treaty soon after Its ratification. The discovery 
of gold in the Black Hills led to further incursions by the 
cavalry, treaty violations, and war, which culminated in 
the defeat of Custer at Little Big Horn. Reinforcements by 
the United States led to the scattering of the bands, and 
ultimately Red Cloud settled at Pine Ridge Agency. Crazy 
Horse was assassinated in 1677. The Oglala Sioux band and 
the Great Sioux Nation were the last native people in North 
America to submit to the Reservation lifestyle, and to the 
authority of the United States. 

Later, Congress carved apart the Great Sioux 
Reservation, to obtain the Black Hills and much of the 
plains for hosieBteading. through a series of Homestead Acts 
in the late 1800’s. The Act of February 28. 1877 deleted 
the valuable Black Hills from the Reservation, so it could 
be opened to gold mining. (19 Stat. 2S4) . Congress 
carved out six smaller Reservations from the Great Sioux 
Reservation, in the Act of March 2, 1889. (25 Stat. 886). 

The land base of the Great Sioux Nation was diminished 
from 80 million acres in 1868 to S.3 Bullion acres by 1910. 

The 1689 Act established the Pino Ridge Indian 
Reservation, our hoate today. The Pine Ridge Reservation is 
comprised of 2.8 million acres in what is now southwestern 
South Dakota. The Reservation is comprised of agricultural 
and grazing land, and Badlands. Approximately 1.8 million 
acres remain in trust, but 800,000 acres are allotaients 
owned by individual families. 
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Our families are unable to make a living off of the 
land, because the title is held in small, undivided 
fractions. Of Che 800,000 acres of allotted land, 600,000 
acres are included in tracts that have 200 landowners, or 
more. 

This means that 200 mesO&ers of an extended family each 
own 1/200** of an undivided interest in the tract of land. 
No single member of Che family can utilise the tract, 
without receiving the majority consent of the other 
landowners. This seriously impedes the development of our 
land by Tribal members. 

Consequently, nearly all of our land is leased, 
generally to non-Indian agricultural operators. The lessees 
receive the profits of ranching and farming operations on 
our land, while the landowners receive modest lease 
revenues, which then get divided to 200 or more family 
mesibers who own a small, fractionated interest in the land. 
By the time each family receives its lease income, Che 
payments asiount to very little. 

For these reasons, our land provides virtually no 
economic benefits to our families. We are located in a very 
rural area, with little coao&erce and few private sector 
jobs. Extreme poverty has resulted on the Pine Ridge 
Indian Reservation. 

The unenploystent rates are extreme. The Oglala Sioux 
Tribe estimates unesployment and underemployment to be 85 
percent on our Reservation. The median family income on 
the Pine Ridge Indian Reservation is $10,870, one-third 
the national average. (1990 U.S. Census). Per capita 
income on the Reservation is $3,417, less than one fourth 
of the national average. (1990 U.S. Census). 
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Over fifty percent of the faeiliee on the Pine Ridge 
Reservation live below the poverty level. (1990 U.S. 
Census) . The national average of faadlies in poverty is 
ten percent. (1990 U.S. Census). 

These conditions are particularly difficult for 
children and the elderly. Seventy percent of the children 
on the Pine Ridge Indian Reservation live in poverty. 
(1990 U.S. Census) . Nearly 60 percent of the elderly live 
below the poverty level, although only 2 percent of the 
elderly are subject to these conditions, nationwide. (1990 
U.S. Census) . 

The Oglala Sioux Tribe suffers the highest infant 
mortality rates in the nation. (1990 U.S. Census) . The 
life expectancy on our Reservation is the lowest in the 
nation. (1990 U.S. Census). Residents on the Pine Ridge 
Indian Reservation have the lowest chance of any American 
to reach the age of sixty. (1990 U.S. Census). The life 
expectancy asiongst males living on these Reservation is 47 
years, as compared to the national average of 72 years. 
(1990 U.S. Census). An Indian living on the Reservation 
has a 15 percent chance of suffering an accidental death, 
as opposed to a 2 percent chance for Americans generally. 
(1990 U.S. Census) . 

The Pina Ridge Indian Reservation remains the poorest 
place in the United States. (1990 U.S. Census). This 
results, in large part, from our inability to utilize our 
land on account of the fractionated ownership of our trust 
allotments. 

Me estimate that it will cost $65 million to purchase 
the fractionated interests on our Reservation to those 
tracts of land that are rendered economically unproductive, 
on account of the fractionated title. This is an extremely 
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serious mstter. In light of the economic conditions we are 
suffering, described above, our very survival may depend on 
solving the land crisis. 

On the Pine Ridge Indian Reservation, we stand 
prepared to do our part. we remain willing to use 
available Tribal land lease revenues to purchase 
fractionated interests in land. However, our lease 
revenues are encumbered by the U.S. Department of 
Agriculture. 

Under the Indian Tribal Land Acguisition Program, USOA 
loaned $19.6 million to the Oglala Sioux Tribe in the 
1970's. Several Notes were entered in the 1970 's, and 
pursuant to these Notes the Tribe pays $670,000 annually to 
USOA. These payments divert meager Tribal revenues to the 
United States, for repayment of loans provided to the Tribe 
to re-purchase land that was taken by the United States. 
Although the loans have helped in our land consolidation 
efforts, the repayment terms are siphoning off badly-needed 
Tribal resources. 

The USDA has provided billions of dollars in debt 
relief to non-Indian farmers. Debt relief has generally 
been unavailable for Indian Tribes under the ITLAP program, 
although Tribes such as the Oglalas are among the poorest 
people in the United States. 

The Oglala Sioux Tribe has been desperately seeking 
debt relief from USDA. After dragging its feet on this 
issue for years, on November 2, 1999 USDA published a 
Proposed rule in the Federal Register for debt relief for 
Indian Tribes under the ITLAP program. (64 Fed. Reg. 
S9131) . 

The promulgation of a regulation, if determined 
necessary by USDA to provide debt relief to the Oglalas, is 
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very io^orceat. In llghr oC the ecoaoBic conditions 
described above, it is unconscionable for the Department of 
Agriculture to continue collecting nearly $1 Billion from 
the Oglala Sioux Tribe, each year. 

However, the Proposed rule is seriously flawed. Xt 
contains criteria for debt relief that are overly specific 
and stringent . It is unlikely that any Indian Tribe could 
meet these criteria. To be sure. non-Indian borrowers need 
not Beet criteria as detailed or stringent as these. 
Additionally, a waiver of Tribal sovereign isnunity is 
proposed as a condition of relief. 

The history of our Nation, as it relates to our land, 
is sunsMrized above. Ny ancestors gave their lives to 
protect our way of life and our sovereignty. Now, the 
Departaent of Agriculture is proposing to require that we 
waive these rights, to merely be eligible for relief that 
is routinely afforded to non-Indians. Their Proposed Rule 
■ust be revised substantially, with realistic criteria for 
debt relief and with no unconscionable provisions for 
waiving Tribal sovereign isBunity. Otherwise, the 
regulatory aechanisa for debt relief under the Indian Land 
Acquisition Prograa shall be meaningless. 

On behalf of the Oglala Sioux Tribe. I thank you for 
the opportunity to testify before the Senate Committee on 
Indian Affairs. 
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THE ALL TO OFTEN POtGOTTEN PANT OP IPfHIAN PKOBATE 

lo ifa* uw cf muy totfy lod udnutatin tnvoKad ■> ladiM pnAata. ttara i« « Medatcy 
to OMdook « maifl* te: th« • o m dotr ofMCBeod*’* doty hM pwMd owoy h it co^ to fovirt 
thotftLi wtan pm)>of rthitn tnng ^ pT****^ f '"*"“*** "^ 

dw precwwim dihm msty caiM ifae **«mc.* 

WUe tkt p ort ioi p MM ny not bo d dw torn up obetit “Am hUbti'iT poang •! oisbty 

ywa of V aftor hivieg Mvod • fal hSi. wtMB ■ is the bv*! anther Of Ihthor or. worn y«. wbea 
it io tfa* hen’ dddL pnbote CM bo 0 ponAd aod tnumobc evoBi 

h ■ 000 thiog to aibait t fioady faiiiory or 0 eopy of 0 death covfificoiB upoB tfao dotfh of 0 

fiunly imabm, ii ie quite atedor to hove to oppow to diacuH the poang of m imniwliaH ftoaly 
naate or aonaeae ^ ahem the her wn naiad 

Hein ora buagry Ibr iefi anatioo. They weal to know about the laed. wbare it ia to c a d e d . 
atad d ha charwear. how oead iMd ia tbaa, ia h uadtl br aay purpoae. whan wet M a Pet t od. 'do 
a« the eo-ownn add hew did airaagan to the fiuaUy aequira totareau ■ the laod? 

hobaia ia two thiB^ boaicaly. it ia the wiidng up of the daoedate'i aAira and the tnnater 
of Ifaa deeedaaa'i aaaeta to tea or biff rigbiftil ban. Tte it ba fimebooel part of prebete. The 
a mntjon alpertefprQbeteiathelhiaihBpreceaabywiBchtbela^ eBid a nn aofateBaaabtepgia 
coeoteded that aoneoae holda mar and dear 

Sun ihasc are old or probotea invoKiag huge oundma of paniaa is wtech the amedon baa 
loag-dBe paaaadL if there eww ware toy, pvm the ramoteoaaa of the nlaboaatep of the hair or haira 
to the diBwhei. The teca teal than an note prabten dndd aoa. however, detract teoao the facl that 
witMa the Ifael terea ar ao yeora of ao ewniateda teaiily owobw’a doteh. the ptee ie mry reel oitd 
nDDtHOi an itet batow tee mvteea or the bnher fact, dopandng opoe whoec fi^jrea «B ueed. that 
tS% te 90S ofadidteiiMcagcttan—aigiiladoBiwiitea tee fate mdaaccnd dagrea. Thaanoana- 
cteMne. gnnrtrtekheo, paraaia and tehlingi with ytaa addad aa a lawfal dcpcndl 

A 1 paraooa nwoteod te probata (br tea Dapartamt of lemtoa have OD doubt aoaa faniliea 
angled ia bteilaa ifate an aoteng store thaa a fight ever eaatet Onad b aot aa u nkit owo 
c o na o dh y ie Indian probate However, non probata par a on n al wouU abo apeo ten a primary 
facet of Bion b tfi 'i'idinb who participate aehaifab teat cif*'coonectioo*aitear to the da c ad mt or to 
lhaiatareiU ia afloctad beda aa a coa ti nwi g ayihbel of the bter*a itaha aa an Indbe, 

Ludey b tea hair who recaivea nyaVait incoma from tea or hte iatcraau Tbafitatof 
nwieiihip of ioterena io aOettod landa aa a oteyeetKa or amobeoal Maan with the hter’a harttega. 
whnfaw tenU or oiteaal. hat al tee etem been ijned by ecacutive and kg i llai in bfd pobey- 
nahen and fa aorto mn e e 

N a f au i a it b aaay wbaa eoe opemn purely at a peliqr-bval to forget that bwa apply to 
teaaao baingi wbo prooaaa iteega in a pnaoeal erty, bwi nicfa aa the "two paroan nda" will mvor 
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fly. TlHRfifllihv^bttbiirwhowiinAtMioaMipiioaefUtorhCTfMDauwithtlwdMMMd 
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AouU apoe to iTV« thorn up to tbo good or nay ooMtract arfUBMota wbkb pomit dm 

to bob and wbbvc oroufid lapl 4tt preem raqiansMa nl Bobooi of fbodoaertai fbbwM ta order 
to take anaJl iomou without eoaoponaaboa. tfaa plaia &ct ronaioa tb« the all aflbtta wS bo 
diBllHUBd Moroevar, dw loogv the tkoe botwe ao the quuwui of tha p fov ia oo and a fliMl 
dadwee os tha aKnl»*-aB of wbkb tbuo ftr hove bon in the bein' Ikvor-lha isen it coau tbo 
pDVBamsX in hiddeDeoKisiAaawoMBditipInmnoa, labor Bsd dean up com. Afl oftbia adda 
naedlaaa cotnplicaiioo to an abaady bad frirfinaannn prohIt 

At tiiaaa> b aaann dial po w l amg cpmaa ■ a panUd univana in f el ati o n to tha hvaa of 
etdiaafy paepla-fma ao <atea lodhsa an cona m id. To caod Inddoa lead. tncbMl i m aUmad Ind, 
imne hnimtaml and haritaga, net real aaiata. Chiaf Jeaaph’etefav ednsmAad WiBto‘‘omr acfl 
the boaaoof biafttbar” ladianaAan to tm paisriph In afl but a vary Ibw araaa. thapeinary 
■athod of afloRad had trmdw ia by ■hKittnee Is nasy waaa, taka of aUOTad Inda to aos-knaly 
Bnabqaaatadnrdof Saankdaaflgld, tba wport a nc a of India n p roba t a p aB e aad tn g i ahould net 
ba undanauoMtad or sasanlaad 

V poioymbva and odm fta:^ that than are raal paopk oa tbe othar and of what they do 
and that the nalpaopk day an iMngadh an Bad paepkanA Had tftbudaa about load, theyan 
dootnod to rapoat tha nssakaa of dM poet B ia tbaae nry oMahaa with afl thair euanraa and 
mmphnsioaa dw aflottad laadcrwnan. tribaa and tha Uaatod Staiaa an Uviag with today. 
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Mr«OQ(bwwuB.«4H 


Novanber II. 1999 

Hon. Bn Nifbthorac Campbell 
United Statea Senate 
Cotninittec on Indiu AfMri 
831 Han OfHec Buikirnt 
Weahinipen, DC 20SI0 


Re: S. 1586m4 8. 131S 

Dear Senator Campbell; 

I would hke to rabmil the fallowing cooiDenla for the record ofthejoiol bearingayou 
and Chainnan Miller conveoed November 4, 1999 oo S. 1516 aad S. 1313. 1 eommend 
you for your efloita in acclaim aehiliou to the difCcull problem of fractiooetecl 
owserahip of Indian landa. This ia an tasuc affecting almoit 20% of all Indian land, 
poaiog a ctmifkanl baitier to ecoaomie development aod eoliural aurvival for Indian 
peoida But althougb a aohJtka ia deapcrately rtoeded, H ahoald be a aehition that 
recognlfoa both tribal aid individual intacats. 

t have atudied tbe fracltomdon liauc for the pact five yaara. In the paat, I have provided 
legal aaaiatance aid rcprcacntallon to individiial Navage allelmeitt ownen and 
organtzaliona of alloUncot owner! fioo Navajo and etharrcseivationa. Ibavearorked 
with the Indian Landownera Workiag Group in their eflbrta to develop aelutieni to (hia 
problem. 1 write now in my capacity aa a a^Ur, interccted in rtndiag a loiutton that 
will reatoie uae and centrel of allott^ landa to thbea and their people. 

I. fiTFf” PIP* *11*^ lalyitton ig t iH Htlbea aod allotment ownera have 
amnie nanBriuBilY |fl fiTni*<irT comment on the nmnoial. 

Since the GcDcral Anotment Act of 1887, Cengreca haa impoaed myriad ehansea in the 
tawc governing tndivklual Indian land, ellai over the ebjeotiena of Iribee and landownera. 
Bven when there have been fow ebjectieoa, it haa more ohen been becauac notice waa 
alin and (bo period for diKnaaMo and oegetiatioo inadequate. Tbe Indian Land 
Cenaelidatien Act of 1983 la a prime example, paaaed aa an amendment to an unreleted 
bin originally drafted for a cingle reaervation alter only ona day of hearinga. 

S. 1 586 will draatkally change tbe law governing Icaaiog and inbariUnco of allotted 
landi. I atrongly urge you aid Rap. MiUa to held field heeringi ao that allotiTMnl ownera 
and tribes can folly theac anportaai changea. 
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2. The eohn ioa will aroaiate caMolid^tian in iribee mdivkhul ownwi inti 

Miny owMct orimiJL highly frictionatod allodninu wi Hull ^out their owncnhip 
inlercata ind would have no objccUon iftbe tribe le^ title to their d cecen danta* sbue. 
Many otbcrt, however, cira deeply about ibeir land and tee their iotereatt u closely tied 
to th^ familica, eullura, ways of lilc, and rcHgioos. Given the opportunity aud 
necessary issiataoce theso owners would lake steps to consolidate their AmiUes* Interests 
for future generaiiona. Unrertuastdy. the present systcen efthle irartifere is so 
complicated and the Bureau of Indian AfCura so eve^rdmed that even limplo estate 
planning is pnctieably tmpoasibli. 

At present, it is iMirly Impoesible fitr i«nihes to coosolidaie allotment ownerahip 
thcnuelvos. Partitior^ gift deeds, exebingea. lease councils, and trutia are all tools that 
could be uaed lo help familiea conaolidata ownership of Ihoir land, but the Bureau is 
presanily unable end aeemingly unwilling to provide the assistance ar»d oversight 
rv 9 utred by statute, regulation, and the trust tcspeosibility. Any sohitien should provide 
assistance to alksuneot owners sod their Ikmilics so they ean ngain use and control of 
their land. 

1. ConaolkUline aUotmmt ownerihro in tri bes will noL bv itself, solve the rTfoblcm . 

Since at least 1913. the Bureeu oflodienAffsin has pursued tribal censolidetion as the 
solution to the fractionation problan. With the passage of tiroe and generaltons. the 
solution proposed in S. 15t6 will evertlually consolidate land ownerahip in the iribce. 
While suN^ consolidalion will reduce the Bureau's workload in ntaintaloing records on 
fnctlottaled titles, it will not restore the land to productive uae. Each tribo will still have 
to develop a systim lor aasigniag cotuendalcd iiod and respectinf aHotment owners' 
previoUB claims. The most productive aohiilon would work with iribca to address this 
problem (rom the beginning. 

4 "Eseheal" of fractional mtirasti will be pemdved i n Indian Country is nnimt and 
unwiae . 

Although ftusirating to all concerned, nnall coownenhlp interests in highly firsetionatod 
sJletcnents are net without value, both economic and non-ceonomic, A less than 2% 
interest in a standard IdO'Ocre allotment c or r eep o mi t to 3.2 acres of land. The owner of 
such an interest may cam substantial loeome if it b produdag mineral resources or It 
rvcv an urban area. Ha or she is entitled lo uae the laod, to physically parttlien his or her 
share, and to obtain a homesite lease ftnm the ether co^wners. lad^, the United Stales 
Supreme Court has tadee reeognited the property rights of owners of small totecesta In 
highly frectionsted altotmcnts (tm Hodtl v. Iryittf and BabbUt u yeupre). 

A revived Section 207, as proposed in S. ISSd, would be particularly damaging (and 
unpopular) among Navajo aHotment ewncri in northwestem New Mexico, teulhera Utah, 
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and ooiihcaMent Arixona. Id addition to wideiproad cultorel taboos among elderly, more 
traditional, landownm agaiiiA writini wills, the Bureau ii paiticulariy ill equipped in 
these areas to provide estate-planniog services. Indeed, u Uto as 199d, the Bureau was 
routinely denying landowiMn tba informstion they neeikd to even make a logical will. 

llw Bureau is liksly to argue that by allowing landowners to deviso their smaU, 
fraclioDStod iaterasts. lha revised Soetieo 207 will At within dkta armouaced by the 
Suprame Court in HoM v. //vieg and Mahbitt y. Ympa. But unless escheat is 
accompanied by a sobstaniia] ineretse in estate pboning services for allotincnt ownen, 
Section 207 will, in practiee, d^vc Indian landowners of Ibcir property without 
compentatioo and without duo process of law. 

It is signinceot that the atralegy of '‘awbeal’* has itol rccaivod widespread support from 
iodian governments who stand to rceaive ownership of the escheated irrtercets. 

5. Draatic ehan tai in the atlas eovemiag mineral and eoramorcial laas u of alloUed 

hBdail»yl4biBumwd6«Hwatix 

Cuneot law reqoiraa agreeraent of all locetable at>d cerepeiaii co-owners in order to 
lease alletmeol lands mineral raseurce and commercial development. S. l586srould 
edd Section 220 Co the Indian Land Consolidation Act to allow the leasing of allotcod 
tends with the agreement of a siinple majority of the ewncrihip, making much easier to 
extraet minenb from eUetted laa^. 

S.131S, iniioduced by Setiator Bingaman and addressing only Navajo allotirtents, was 
developed in consuluuion with the affected Icndowtwrs. balances landowners’ right to 
prohibit dovelopmani with the need to facllitaie leasing. By establishing a sliding scale, 
linking the perceaUge of agreement required with the mimber of co-owners. S. 131S 
bsJanees la^wncis’ right to coolrel the use of their property with their interest in 
toaelag their land for devrtepmeot. Many aUeUnent owners art uncomfortsblo with the 
wholesale teking of the right to dctermiito iC when, and how develepnwat will occur, 
particularly whm the alblment is not highly fractionated, but is owr»od by a sntall 
number of hnuly ntetnben. 

Moreover, unlike S. 131$, S. 1516 would include all reseorcas -e-g. coal strip-mirwa and 
in aihi uranium mioa. This is particularly threatanmg to resident eo-ownen for whom 
coal or uranium development could mean rtlecsting. By way of example, Navajo 
alloUnani ownors have been on both sidoa of past and prtsoal efforts to develop coal and 
untnimn resources in northweet era New Mexico. This bill would decide the issue on the 
side of thoee poshing resource devdopmeat and would do so without any input from the 
people afTccted. At the very least, the bill should be emended to require tribes to opt Car 
this provision before being subject to it. 

As a legal matter, the measure as proposed raises a scrloui problem m an unconstilutiorul 
taking of property. In £«b6Ui v. Yottpt, the Supreme Court recognized the property 
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nghUofownanofmall rncdseAlallolmeatiiMcrasUtodeviMtboMmtemts. The 
prepoMd bill would lake away landewnan’ oxacQtlv* ri^ lo control ibc (enne of 
dav cI oprrcDt of their land. inicrcst it lenfcstablitbed tod a elcariy protected 

property right in (he AeU of oil aod gas law. S. I St6 would change long^scttled property 
ruW aed would be doing so without notice le the aflected l a ndowners, exposing it (e 
challenge under (he S* AnwadnMnt to the Coostilutlon. 

6. naed - an^are aaiilfarfio -Jn femiadnn about thdr ailotnwt 

sjgBgahifi* 

The key to consolidating alleUncnt ownership, both through inter ytvos transfers and 
estate planaing, is in providing badewacn with adequate infoiraation ebowt Ihcir allotled 
land and ha owoanhlp. The Bureau continues to use the Privacy Act, in my opinion 
Ulogally, to keep aHotoMnt o w n e r A y records biddoo fiom avoryor w but potential leescos. 
There is no tactologieal reason uhy avety aHotOMrit owner sbMld not bo abk (o go inlo 
a chapterhouse or their local tribal ofBce and acceas a eomputetiacd Oeogryhtcal 
Infsrnudioo Syitani providing a list of aHotnc n ts. (boiT oiwiership. leases a^ rights of 
arqr and Uod keatien. Such infiarmation la absolutely enential If landownas are to use 
and »»<«§■ Asir land affectively. Any eokitioo should include provisioni for providing 
adequate InfMmatioo to landowners. 

7. ConartM creatod the ftpetiagf Inn ptnhkm. It is only iu«t tht 


n has become a coaniortplace that solutiona to (he fractionatien problem must coruc 
wititout signiOcant appropriations. Tribes have too many more immediately pressing 
ooods end Congress in not inclined to s t yport “eirtr*'’ fo^ng in loditn Comity. Indeed, 
H has laksn s major class-ectioa tawnH to obtain any sigoifieaat funding for rsfonning 
the msnsgemecUoribc proceeds aamed from allotted tsnds. Effectively addressing the 
uodalyiog piobtom of fractionated title will rsqefro s sfanilar commitmeai. Sinco 
Confirm crested (he problem, h is only fsir that Congress ippcopriaic funds lo solve iL 

Befote Congress passod the Dawes OcocibI Altotimi Act, Indian tribes did not have any 
problem peMlng land use rights from ette gstwradon to the noxt. Unfenunately, the 
Dawes AiBl and eubsequonl amandatcaU fslAtiifanJ a system that lacked any rsttonal 
inhcrilanoe scheme. Because the lew iiiyoaod bodi state intastscy laws artd trust 
resthctleas on alieaatioo sod partilien. altotment IsndowiKn havo been trapped in highly 
fraciioneioJ ce>cwnerahip. Unfortnoataly, ameltorariBg this condition decades laler i^l 
require spending money for tribes and hAviduel le n dow n eta to consolidate fraetionslcd 
interests ind for the provision of asatetince oecassary to develop tribal prabaM eodoa, 
inyiement tifoel conaelldatioa plans, and work addt laitdewoors on estate planning and 
Imd oens^ldatiorw A dedaion net to devote reeourcea le aolving this p roblem is e 
dccisioo to continue the destruction wroeghl by cengrcasional seta pai^ ever a century 
ago. 

In cortelusion. 1 again commend >ou and your eoneagucs for taking ty IhU extremely 
oorapUcated and dinktih issue. The iteovcryortbescinoeasingly useless lands, la 
critical to the heahh and survive effodkntribce end Indkn people. lurgeyeutotoke 
into account the Iniercsu of both in dcdgnlat a aetuiion. 



